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OFFICE
APPELI ATE COURTS

STATE OF MINNESOTA JAN 2 6 2001
IN MINNESOTA SUPREME COURT
FILED-

In Re: Court File No. C1-01-118

TWIN CITIES HARLEY-DAVIDSON LITIGATION

RESPONSE TO MOTION FOR CONSOLIDATION

TO: CHIEF JUSTICE KATHLEEN BLATZ
INTRODUCTION *

Respondent, Twin Cities Harley-Davidson, Iic., opposes consolidation as requested by
counsel for defendants in various pending declaratory judgment actions. Petitioners’ motion seeks
to avoid ordinary appellate review of trial court rulings that rejected petitioners’ arguments for
consolidation. In light of petitioners’ previous motions raising issues of consolidation, and the
decisions by the trial court rejecting petitioners’ attempts at consolidation, this motion amounts to
an end run that subverts the usual protections of appellate review. For example, petitioners’ factual
representations are without the full record. Many “facts” are either untrue or misleading.

Through this motion, petitioners seek what amounts to de novo consideration of consolidation
issues decided by Dakota County Judge Robert Carolan after benefit of a full factual record and

oral argument.

FACTUAL AND PROCEDURAL BACKGROUND 1
L PREVIOUS CLASS ACTION
In September of 1998, two car salesmen sued Twin Cities Harley-Davidson, an

independent local family-owned business selling Harley Davidson motorcycles under a franchise



agreement. The two individuals alleged they were promised a chance to purchase Harley-
Davidson motorcycles in the future at a below market value price established by the manufacturer
rather than the retailer. The lawsuit was brought as a putative class action. Twin Cities Harley-
Davidson made an early motion for summary judgment seeking dismissal on legal grounds. The
Dakota County court denied that motion as premature, reserving ruling on legal issues until after
discovery. (Contrary to petitioners’ representation, there was never a motion “to prevent class
certification.”) Faced with the prospect of an expensive class-wide discovery and litigation (for a
class that has usually been estimated at between 3,000 and 5,000), Twin Cit‘ies Harley-Davidson
agreed to settle the case for less than its cost of defense through a class certification hearing. The
settlement, approved by Dakota County Court, proviled for payment of $70,000 in attorney fees, :
$12,500 to each of the two class representatives, and by giving a 10 percent discount on the
purchase of merchandise from Twin Cities Harley-Davidson to any member of the class for a
limited time. Very few class members actually sought the discounts. Out of the thousands of
persons in the class, only 132 opted out. (Some of whom claimed they were doing so because the
lawsuit was baseless.)
I THE CURRENT CLAIMS

Approximately three months after the final settlement approval, class counsel wrote
counsel for Twin Cities Harley-Davidson saying he was now representing 25 individuals, most of
whom opted out, and threatening to sue again unless Twin Cities Harley-Davidson agreed to pay
their small' individual claims, plus a more hefty attorney’s fee. Twin Cities Har.%v'-Davidson

asked for petitioners to provide the factual basis for each individual claim. Petitioners’ counsel

'The claims range between $500.00 and $3,083.00. (See Unger Aff., Ex. 5.)
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refused to supply any factual detail. Instead, he insisted upon payment of the full demand of the
plaintiff group or face a lawsuit (i.e., a growing attorney’s fees claim.) (Affidavit of Michael
Unger & Exhibits 5 & 7.)

As found by Judge Carolan, the claims of plaintiffs are actually based upon individual “oral
representations made over a period of seven years, by various salespersons, at two different
business locations . . . to at least 25 different individual plaintiffs.” (Friederichs Aff., Ex. E, p. 4.)

In order to evaluate the claims, and avoid an unnecessary attorney fee claim, Twin Cities
Harley-Davidson started separate declaratory judgment actions against each claimant in their
counties of residence and sought their depositions to ascertain their individual claims. (Twin Cities
Harley-Davidson requested that petitioners’ lawyer réfrain from any unnecessary litigation until tl;e
depositions could be completed and allow the claims to be evaluated on their merits. In return,
Twin Cities Harley-Davidson promised not to file the declaratory judgment actions or serve other
discovery or even require an answer until after it had had an opportunity to evaluate the individual
claims.) (See Unger Aff., Ex. 8.)

Rather than agree to the proposed claims assessment process, petitioners immediately filed
a lawsuit consolidating all 25 plaintiffs in one claim for damages.’ Petitioners then moved for
dismissal of the declaratory judgmgnt actions on the grounds that they were unnecessarily
duplicative and multiplying proceedings. Twin Cities Harley-Davidson, in turn, moved to dismiss
the multi-plaintiff action as an improper consolidation of individual claims which would be

prejudicial to Twin Cities Harley-Davidson on determination of the merits. Bot%f these motions

*petitioners suggest that Twin Cities Harley-Davidson lulled them into an extension to
bring suit first and that Twin Cities Harley-Davidson avoided service. This is false. These
allegations were also presented to Judge Carolan who, on a more complete record and oral
argument, found these contentions to be “without merit.” (Friederichs Aff., Ex. C & D, p. 5.)
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were heard and considered in Dakota County by Judge Robert Carolan. Judge Carolan concluded
that each claim was separate and raised issues of oral misrepresentation with no evidence of any
written misrepresentation. Judge Carolan concluded that consolidation was improper and would be
prejudicial to Twin Cities Harley-Davidson. (Friederichs Aff., Ex. E, p. 4.)

In the meantime, Twin Cities Harley-Davidson has completed all but one of the petitioners’
depositions and responded to written discovery. Petitioners have not made a single discovery
motion. Two petitioners, Bullis and Bruggentheis, have agreed to dismiss their claims. A suit has
since been commenced against Craig Smith. This leaves 22 declaratory j udgment actions pending.
Nearly half are in Hennepin County and assigned to one judge already. (Unger Aff.)

LEGAL ANALYSIS

L PETITIONERS’ MOTION IS AN END RUN AROUND APPELLATE RULES AND
PROCEDURES AND THEREFORE SHOULD BE DENIED

The arguments for consolidation of the various claims was made and decided by Judge
Carolan. Judge Carolan ruled, pursuant to Minn.R.Civ.P., Rule 42.02, that prejudice to the
defendant outweighed the interests of economy and dictated that the claims were best treated

individually. The court stated:

Whether to consolidate cases rests within the discretion of the trial
court. Fitzer v. Bloom, 253 N.W.2d 395, 401-402 (Minn. 1997).
The court “must balance convenience against the possibility of
prejudice.” Schacter v. Richter, 271 Minn. 87, 92-93, 135 N.W.2d
66, 70 (1965). The defendant claims that extreme prejudice will
occur if plaintiffs are allowed to maintain this action in its
consolidated form. Defendants allege and plaintiffs do not disagree
that the actions giving rise to this lawsuit involve oral
representations made over a period of seven years, by various i
salespersons, at two different business locations of the defendant, to
at least 25 different individual plaintiffs. Additionally, the damages
alleged in the complaint vary in both nature and actual dollar value
depending upon which plaintiff is being addressed. The court finds
that the consolidation of these claims was improper and prejudicial
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to the defendant. Therefore, the complaint should be dismissed
without prejudice. (Friederichs Aff., Ex. E, pp. 3-4.)

Petitioners acknowledge that this decision by the trial court is appealable. In fact,
petitioners state they intend to appeal this decision once judgment is entered. (Memorandum of
Law in Support of Motion for Assignment of Cases to Single Judge Pursuant to Minn.R.Gen.Prac.
113,p.7)

In light of the procedural history of this case, this motion for consolidation should be
denied. While petitioners could have brought this motion in a more timely fashion prior to
bringing their own consolidated lawsuit, petitioners chose to do otherwise. Having chosen its
“remedy,” petitioners should not now be allowed to c‘ircumvent the appropriate appellate procedure
because they dislike the court’s ruling that they themselves sought. Rule 113 of the General Rules
of Practice was never designed to permit parties to avoid taking appeals on procedural rulings by
the trial court. Accepting this motion at this time would set a poor precedent and should be

rejected.

IL CONSOLIDATION OF THE CLAIMS WOULD BE IMPROPER AND
PREJUDICIAL

The law in Minnesota is clear that only matters involving common questions of law or fact
may be consolidated. Minn.R.Civ.P. 42.01. Although the trial court has broad discretion under
Rule 42.01, this discretion must not be exercised so Broadly as to sacrifice a fair trial for
convenience and economy. Sorenson v. Kruse, 293 N.W.2d 56, 62 (Minn.1980). It is an abuse of
discretion to order consolidation where it is prejudicial to the separate interests q%t!he parties. State
v. Priebe, 284 Minn. 561, 170 N.W.2d 235 (Minn. 1969); Bucko v. First Minnesota Sav. Bank,
E.S.B. 452 N.W.2d 244 (Minn.App. 1990) (trial court abused discretion in consolidating actions

where issue of actual damages was not common question).
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In a case directly on point, the Minnesota Court of Appeals recognized that consolidation is
improper and prejudicial where the actions giving rise to the various claims occurred on separate
dates and therefore necessarily involved separate and distinct factual determinations. Green v. City
of Coon Rapids, 485 N.W.2d 712 (Minn. App. 1992). Green involved numerous claims by
individuals who alleged they were exposed to elevated levels of nitrogen dioxide at an ice arena
operated by the City of Coon Rapids. The alleged exposure occurred on several different dates.
Resolution of the claims therefore required separate factual determination of the conditions in the
arena on the days visited by each claimant. The Court properly recognized it would be too |
confusing and prejudicial to consolidate the claims due to the separate factual determinations
required: y
In denying the plaintiffs' motion to consolidate, the trial court stated the
decision rested upon the same grounds as those cited by the trial court in denying
the motion to proceed as a class. The court found it crucial that evidence showed
conditions at the arena varied from day to day and from event to event. The trial
court thus concluded that whether the city's negligence caused harm on any given
day could be resolved only by considering the circumstances surrounding the day
on which a claimant visited the arena. . .

. . .The case is unique because a group of claimants allege similar kinds of
exposures, but on a number of individual occasions. The numerous claims, the
differing conditions associated with each exposure, and the great quantity of
evidence specific to each individual plaintiff could be unduly confusing in a single
trial. The trial court did not err.

Id. at 718.

In another case directly on point, the Supreme Court for New York County, New York
rejected an attempt by the claimants to improperly consolidate multiple claims in%lving uﬁique
and independent issues of fact. Korren v. Eli Lilly & Company, 568 N.Y.S.2d 670 (1990). Korren
involved multiple claims against manufacturers of the drug diethylstilbestrol (DES) to recover for

injuries allegedly caused by ingestion of DES during pregnancy. Claimants sought to consolidate -
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all the claims on the grounds that the claims involved a common question of fact - the mothers’
ingestion of DES. The court properly rejected consolidation due to the fact that each claim
involved independent and unique issues of fact. The Court recognized that allowing claimants to
bolster their case by parading numerous claimant’s before the jury would be prejudicial to the
defendant. The court reasoned as follows:
One could scarcely imagine actions less amenable to consolidation in a
single suit than the myriad suits which have been brought before this court for
redress of DES-related injuries. S
While the minimum statutory requirement of "a common question of law or

fact," may be satisfied by the common thread of DES ingestion whic¢h runs through

every case, the particular circumstances surrounding each mother's use of the drug,

and each daughter's complaints arising from that use, are so diverse as to render

consolidation impractical. Where "individual issues predominate", consolidation,

even for the purpose of joint trial, is not wise. This has been recognized in cases

involving as few as two plaintiffs, or even one plaintiff involved in two separate

accidents. Presentation of the numerous plaintiffs' claims before a single jury

would also tend to unfairly bolster the case against the defendants in an

impermissibly prejudicial manner. Consolidation is, therefore, clearly unavailable.

Id. at 431-432.

In the present case, the particular circumstances surrounding each claimant’s transaction
with Twin Cities Harley Davidson are so diverse as to render consolidation prejudicial and
impractical. The claims asserted by the petitioners in the present case are based on alleged oral
representations by different Twin Cities Harley-Davidson salespeople, at different times, and at
separately managed locations. Each of these allegations necessarily hinges upon an independent,
individualized, factual determination of what each claimant was told, and by wham. Moreover, to
sustain a misrepresentation claim, a plaintiff must be able to establish that she re&;nably relied on

the supposed misrepresentation. This necessarily involves an independent and individualized

factual determination into each claimant’s background, experience, education, training, etc.



Differing factual circumstances also arise by virtue of the independent management of the two
stores, each having separate practices and personnel in management of their sales.

Minnesota Courts have recognized that consolidation issues are similar to class certification
issues. Green v. City of Coon Rapids, 485 N.W.2d 712 (Minn. App. 1992) (denial of motion to
consolidate based on same grounds as denial of motion for class certification).” Courts have
routinely recognized that claims based substantially on oral rather than written misrepresentations
cannot be maintained as a class action. Simon v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 482
F.2d 880, 882-83 (5th Cir.1973); Dirks v. Clayton Brokerage Co. of St. Louis. Inc., 105 F.R.D.
125 (D. Minn. 1985); McMerty v. Burtness, 72 F.R.D. 450 (D. Minn. 1976); Stevens v.
Woodstock, 372 F.Supp. 654, 656-57 (N.D.I11.1974)! FRCP 23, Advisory Committee’s Official
Note (“[A] fraud case may be unsuited for treatment as a class action if there [is] material variation
in the representations made or in the kinds or degrees of reliance by the persons to whom they
were addressed.”).

The lead case of Simon v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 482 F.2d 880,
882-83 (5th Cir.1973) involved a éommon law fraud claim relating to the sale of securities. The
plaintiffs alleged they were induced to purchase securities based on both oral and written
misrepresentations. The Fifth Circuit concluded that oral misrepresentation claims do not involve
common issues of fact. According to the Court, oral misrepresentation claims necessarily involve
a “material variation in the representations made or in the degree of reliance thereupon . ..” Id.

The Federal District Court for the District of Minnesota specifically ado ¢ the Simon

Court’s reasoning in McMerty v. Burtness, 72 F.R.D. 450 (D. Minn. 1976). McMerty involved

The underlying class action lawsuit was settled before a class certification motion was
heard or decided.




common law fraud and breach of contract claims arising out of the sale of self service postal units.
As in the present case, the primary impetus of the sales was face to face meetings between the
seller and the purchasers, wherein the seller allegedly made material oral misrepresentations.
Judge Devitt adopted Simon and determined that oral misrepresentation claims do not present
common issues of fact. According to the Court:

The oral misrepresentation issue is the most substantial bar to a class
action on the fraud-based claims. It appears that the sales procedure
in this case encompassed face-to-face meetings between the agents
of the seller and the prospective purchasers. As noted above, one
advertisement was mailed, but the primary impetus for a sale was
the personal confrontation. . . .[I]t appears that since purchasérs
were individually solicited, the substance and materiality of the
misrepresentations made to them will have to be proved
individually. Therefore, the court will follow the well-established
line of cases which holds that actions based on oral
misrepresentations do not present common issues of fact. Simon v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 482 F.2d 880 (5th Cir.
1973); Miller v. Central Chinchilla Group, Inc., 66 F.R.D. 411
(S.D.Iowa 1975); Ingenito v. Bermec Corp., supra.

In the present case, the claims of petitioners encompass face-to-face meetings with different
Twin Cities Harley-Davidson salespeople, on different dates, and at different Twin Cities Harley
Davidson locations, wherein they were allegedly promised motorcycles would be made available
at MSRP. Such claims will necessarily have to be proved individually and do not involve common
questions of fact.

III. CONSOLIDATION IS NOT JUSTIFIED BY THE CONSIDERATIONS UNDER
THE RULES 1

Consideration of the factors provided at Gen.R.Prac. 113.02 do not favor consolidation.

The factors argued to favor consolidation are reviewed below.



A, The Number of Parties.

The mere fact that there are 23* different claimants involved against one business hardly
argues for consolidation. Every slip and fall claim against Wal-Mart does not require consolidated
handling. There is nothing about the number of parties that makes each of these individual claims
more manageable before a single judge. If any party would be expected to request consolidated
treatment, it should be the party in common to all claims, Twin Cities Harley-Davidson. Twin
Cities Harley-Davidson opposes consolidation because of the prejudicial effects of joining the
claims as previously discussed.

B. The Nature of the Claims.

Although the claimants’ lawyers allege a “pattern and practice,” there is no evidence of it. ;
The depositions of all but one of the claimants has now been taken. The claims are all unique and
all rely upon alleged oral misrepresentations made by particular salespersons. (See Unger Aff., Ex.
10-12.) There are different salespeople involved in the various transactions, and no claim is made
that a written “misrepresentation” was made. The alleged oral statements are all unique. Many
claimants signed variously worded disclaimers of price guarantees. Claimants fail to cite a single
legal authority for the proposition that an allegation of “pattern and practice” is an element in any
of their causes of action. The fact is that the allegation of “pattern and practice” is irrelevant to
their causes of action. This is no longer a class action. They are individual claims.

The separate, unique, and widely varying factual bases for the claims is illustrated by
comparing, for sake of example, the claims of James Kinney, Terrance Carter aniDam'el Lund.

Claimant James Kinney concedes the Twin Cities Harley-Davidson salesperson he dealt with

“Claimant Craig Smith has also been sued for declaratory judgment. His deposition is
scheduled for next week. (See Unger Affidavit.)
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informed him there was no way of knowing what the price would be for a bike that had not even
been made yet. Kinney also admits no one at Twin Cities Harley-Davidson ev;er used the term
“Manufacturer’s Suggested Retail Price” or “MSRP” (Kinney Depo, pp. 19-21, Unger Aff.,
Exhibit 10). Kinney bases his claim solely on his recollection that a salesperson made a reference
to the “list price.” However, he concedes this recollection may be based on what other people told
him concerning their experiences at Twin Cities Harley-Davidson. Moreover, he did not recall
any statements that “list price” meant the Manufacturer’s Suggested Retail Price as opposed to
Twin Cities Harley-Davidson’s list price (Kinney Depo, pp. 37-38, Unger Aff., Exhibit 10).
Unlike Claimant James Kinney, Claimant Terrance Carter does not base his claim on an
alleged reference to the “list price” or any other allegbd affirmative statement. Rather, Carter base;
his entitlement to MSRP on the fact that he was offered a motorcycle at MSRP on a prior occasion,
possibly as much as three years before putting his name on the waiting list. Specifically, Carter

bases his claim on the fact that when he placed his name on the waiting list, no one advised him his

- motorcycle would not be MSRP (Carter Depo, pp. 28-29, Unger Aff., Exhibit 11).

Unlike Claimants Kinney and Carter, Claimant Daniel Lund does allege a salesperson told
him he would pay MSRP (Lund depo, p. 24, Unger Aff., Exhibit 12). However, Lund’s claim
involves separate and unique accord and satisfaction issues. Lund concedes he learned his price
would be over MSRP before taking possession of his motorcycle. After discovering this fact, Lund
negotiated a resolution with Twin Cities Harley-Davidson whereby he traded in his existing
motorcycle for an agreed upon price and also accepted a $250 Twin Cities Harle%avidson gift
certificate (Lund Depo., pp. 41-42, Unger Aff., Exhibit 12). In addition to the unique accord and
satisfaction issues, Lund’s claims are also atypical and require separate consideration because he
failed to properly opt out of the class settlement. Specifically, Lund admitted he received a notice
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of the settlement and missed the deadline for opting out (Lund Depo., pp. 51-53, Unger Aff,,
Exhibit 12.)

Additionally, the arguments of “pattern and practice” were reviewed and rejected by Judge
Carolan. This Court should not, on a much less complete record, disturb the judgment of Judge
Carolan, at least not without the benefit of the norms and procedures of appellate review.

C. Anticipated Length of Trial.

Claimants’ argue that their claims, ranging from $500.00 to $3,083.00, require 12-day trials
because all 24 plaintiffs will testify about their own claim in each and every‘case. This is absurd
and completely unsupported on the record. Again, Judge Carolan found this argument to be
without merit. Individually, these claims present no tnore than a 2-day trial. In effect, they requir:e
the claimant and the salesperson to testify as to what transpired between them, usually in a single
conversation. None of the plaintiffs were involved in the others’ transactions. There is no basis
for one to testify in the trial of another. The plaintiffs’ depositions have lasted between one and
three hours apiece. It is difficult to conceive how their trial testimony could last longc;,r than

discovery depositions. We submit the claimants’ allegations about the length of trial are totally

| unfounded and provide no support for consolidation.

IV. THERE IS NO NEED FOR CONSOLIDATION FOR PRETRIAL PROCEEDINGS
Twin Cities Harley-Davidson has nearly completed its discovery. All but one of the
claimants has been deposed." The final deposition is scheduled for next week. Following these
depositions, Twin Cities Harley-Davidson plans to bring appropriate dispositive{)ﬁons. Because
each motion will be based on the individual testimony of each claimant, there is no reason to
consolidate the dismissal motions. With nearly all of the discovery completed, the claimants have

failed to cite a single example of actual difficulty in discovery management. The mere fact that
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there are multiple cases pending does not in itself create an automatic need for management by
one judge. This is a matter that should be adjudicated on a case-by-case basis. Since this case has
advanced substantially without the benefit of one judge managing pretrial issues, where is the need
for consolidation? Petitioners have made no showing of such a need.
CONCLUSION

Petitioners’ motion should be denied. Judge Carolan’s ruling should not be subverted by
an “end run” motion. Consolidation would clearly be prejudicial to Twin Cities Harley-Davidson.
There is no evidence that these cases cannot be managed perfectly well as the individual claims
that they are. We urge the motion for consolidation be denied.

Respectfully submitted,

RIDER, BENNETT, EGAN & ARUNDEL, LLP

By WW’&O’%

Michael W. Unger (13"1416)
Michael M. Lafeber (242871)
Attorneys for Twin Cities Harley-Davidson
333 South Seventh Street
Suite 2000
Minneapolis, Minnesota 55402
DATED: /- 2¢ , 2001 (612) 340-8953
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OFFICE OF

APPELLATE COUR
STATE OF MINNESOTA TS

IN MINNESOTA SUPREME COURT JAN 2 ¢ 2001

In Re: Court File No. C1-01-118 F'LED

TWIN CITIES HARLEY-DAVIDSON LITIGATION

AFFIDAVIT OF MICHAEL W. UNGER

STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )

$-

I, Michael W. Unger, being first duly sworn on oath, states and deposes as follows:

1. I am lead counsel for Twin Cities Hatley-Davidson in the above-referenced
litigation.
2. Of the 25 claimants in this litigation, all but one has now been deposed. Two

claimants, Bullis and Bruggentheis, recently agreed to dismiss their claims with prejudice rather
than testify about their claims. The remaining claimant, Craig Smith, was inadvertently left out
of the declaratory judgment suits because he was not originally identified by Attorney Sisam as
being among clients bringing a claim. This oversight has now been remedied since Mr. Smith
does intend to bring a claim. A declaratory judgment action has been commenced against

Mr. Smith and is venued in his county of residence, Hennepin County.

3. Since this litigation was commenced last August, petitioners have not brought a
single motion for discovery. Since Twin Cities Harley-Davidson has nearly co{ﬂeted its
intended depositions of the claimants, no discovery motions are foreseen. Based upon our
analysis of the claimants’ deposition testimony, it is expected that most of these claims will be

the subject of a dispositive motion.



S

4. Of the 22 declaratory judgment actions currently pending, 12 are located in
Hennepin County where they appear to have all been assigned to the same judge. There are five
cases pending in Anoka County, two in Dakota County, and one each in Scott, Rice, and Nobles
County.

5. Attached hereto as Exhibit 1 is a true and correct copy of correspondence of
Edwin Sisam dated June 23, 2000.

6. Attached hereto as Exhibit 2 is a true and correct copy of correspondence of
Michael W. Unger dated January 30, 2000.

7. Attached hereto as Exhibit 3 is a true and correct copy of correspondence of
July 6, 2000, by Edwin Sisam. *

8. Attached hereto as Exhibit 4 is a true and correct copy of correspondence by
Michael W. Unger dated July 14, 2000.

9. Attached hereto as Exhibit 5 is a true and correct copy of correspondence by
Edwin Sisam dated August 7, 2000.

10.  Attached hereto as Exhibit 6 is a true and correct copy of correspondence by
Michael W. Unger dated August 11, 2000.

11.  Attached hereto as Exhibit 7 is a trué and correct copy of correspondence by

Edwin Sisam dated August 16, 2000.

12.  Attached hereto as Exhibit 8 is a true and correct copy of correspondence by

S

13.  Attached hereto as Exhibit 9 is a true and correct copy of correspondence by

Michael W. Unger dated August 22, 2000.

Michael W. Unger dated August 24, 2000.



14.  Attached hereto as Exhibit 10 is a true and correct copy of the deposition
testimony of James Kinney.

15. Attached hereto as Exhibit 11 is a true and correct copy of the deposition
testimony of Terrance Carter.

16.  Attached hereto as Exhibit 12 is a true and correct copy of the deposition

testimony of Daniel Lund.

WM&»W

Michael W. Unger

Subscribed and sworn to before me
this 26™ day of January, 2001. :

‘Wm
Public

HWN\N\AAMNWVWVW b d
€3 | INDA M. ROBERTSON

’,:2' NOTARY PUBLIC-MINNESOTA

SO/ uy Commission Expires Jan. 31, 2005

630563-1 3
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Sisam & Watje, Ltd.

a professional association of lawyers
6600 FRANCE AVENUE SOUTH, Suite 360
MINNEAPOLIS, MINNESOTA 55435-1804

(612) 920-8877 Phone
(612) 920-8812 Fax
(888)-920-9557 Toll Free
email Sisam@Sisam.com

Gregg E. [saacson,
of counsel

Edwin L. Sisam
June 23, 2000

Michael W. Unger

Rider Bennett Egan & Arundel
333 South Seventh Street
Suite 2000

Minneapolis, MN 55402

Dear Mr. Unger:

1 do not know whether you still represent TCHD, but I will assume you do. If that assumption is
incorrect, please notify me.

This letter is to inform you that I represent the following people, who allege that TCHD told
them it would sell them a new Harley Davidson motorcycle at MSRP and later refused to sell the
motorcycle at MSRP:

Jeffrey S. Berg Bradley P. Bruggenthies _ Rocky Bullis
Robert J. Bymes Robert A. Cady Terrance J. Carter
David Denzer Tracy Gough Dave Gough

Tim Junkert Jeff Jungwirth Jim Kinney
Connie L. Kohrt Mark Lindstrom Ciris C. Lindwall
Allen Lulken Daniel Lund . , Anne Marie Mascia
Steven A. Rose Dave Schodde Mark E. Sutherland
Lawrence White Terrell M. Williams ‘

Each of thse' people individually declares that TCHD has breached its agreemeni}vgththemand
demands immediate payment of the difference between the price they actually paidfor their new

constitutes notice pursuant to Minn. Stat. § 336.2-607(3) of TCHD’s breach of the contracts
between the parties and these individual’s demand for payments.

If said payments are not tendered to this office for each of these individuals by July 7, 2000, we
will assume that TCHD does not wish to settle these disputes and will proceed with litigation.

EXHIBIT

~ motorcycles and the Harley-Davidson MSRP for the particular motorcycle purchased. This letter -

1




Mr. Unger
June 23, 2000
Page Two

Please be notified that you nor your clients should contact any of the individuals identified
above.




- A Professonai Lisuted Lubiity Par= ~hio

333 South Seventh Steet ' Telephone 6123407951
Suite 2000 Fax <612+ 3407900
Minneapolis, MN 55402 www.riderlaw.com
B’
IDERBENNETT Michael W. Unger
GAN&ARUNDEL

Civil Trial Specialist
(612) 340-8953
June 30, 2000 '

Edwin L. Sisam, Esq.

Sisam & Watje, Ltd.

6600 France Avenue South
Suite 360

Minneapolis, MN 55435-1804

Re:  Flanagan, et al v. Twin Cities Harley Davidson, Inc.
Our File No.: 12736/20139A

Dear Mr. Sisam:

This is in response to your letter dated June 23:, 2000. Without waiving any objection as to
the timeliness of your notice, we request that you provide us with the amount of claimed payments
being requested for each claimant. Once we have received this information, we will promptly
investigate and respond to these claims. Each claim must be evaluated on its own merits and poses
different issues. Therefore, the time frame which you have allowed for a response is not adequate
from our perspective. In addition, I am on a personal family vacation during the week of July 7* and
would not be in any position to respond to you until my return. I look forward to you providing
whatever information you can with respect to the amounts of the claims being made by each of your
individual clients. Of course, we will not contact your clients directly. We would ask thatyouand
your clients refrain from making any contact with Twin Cities Harley Davidson without first going
through me. : : '

Thank you.
Very truly yours,
RIDER, BENNETT, EGAN & ARUNDEL, LLP
¢ -
By e Lo - ‘
MWU/cjs ' Michael W. Unge

541733.1
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Sisam & Watje, Ltd.

a professional association of lawyers
6600 FRANCE AVENUE SOUTH, Suite 360
MINNEAPOLIS, MINNESOTA 55435-1804

(612) 920-8877 Phone
(612) 920-8812 Fax
(838)-920-9557 Toll Free
email Sisam@Sisam.com

Gregg E. Isaacson,
of counsel

. Edwin L. Sisam
July 6, 2000

Michael W. Unger

Rider Bennett Egan & Arundel
333 South Seventh Street
Suite 2000

Minneapolis, MN 55402

L3

Dear Mr. Unger:

This letter will respond to yours of June 30, 2000. As I stated in my prior letter, my clients are
demanding the difference between the price they actually paid for their new motorcycles and the
Harley-Davidson MSRP for the particular motorcycle purchased. Your client has the documents
identifying the price each of my clients paid for their new motorcycles and your client knows the
MSRP for each motorcycle. Although your client can easily calculate the difference, if you

provide me with the documents, I will be happy to do the math and provide you with the actual

Please contact me when you return to the office to make arrangements to provide the documents.
As per my clients’ instructions, I will need to receive these documents by July 14, 2000.

cc: clients

EXHIBIT




Attorneys at Law :
A Professional Limited Liabih. . _rinarsmp

333 South Seventh Street Telephone » G12 + 340 « 7951
Suite 2000 Fax » 612 » 340 » 7900
I{B Minneapolis, MN 55402
@,
IDER ENNETT
GAN&% RUII:IIDEL Michael W. Unger
Civil Trial Spccialist
(612) 340-8953
July 14, 2000
Edwin L. Sisam, Esq. SENT BY TELEFACSIMILE
Sisam & Watje, Ltd. ' : ' .
6600 France Avenue South

Suite 360
Minneapolis, MN 55435-1804

Re:  Flanagan, et al v. Twin Cities Harley Davidson, Inc.
Our File No.: 12736/20139A

Dear Mr. stam.

I have received your most recent letter. I must respectfully disagree with your suggestion
that it is my client’s obligation to calculate the amount of your damage claims. I would ask you to
take the time to speak with cach of your clients individually and find out how much they claim to
be entitled to. I am sure your clients know how much they paid for their motorcycles and what they
believe the MSRP to be. Since you are making the claim, it is incumbent upon you to document the
claim and specify what it is. Thave the impression that you may not have taken the time to talk with
these individuals and find out the detail of their claims. Some of these individuals have made more
than one purchase over the years. Some of these individuals had previously complained about price
and reached an accommodation with the dealer that we viewed to be in accord and satisfaction. We
highly doubt that you or your clients are willing to accept our calculations of their claims.

- AslIindicated before, if you provids the claim information, we will be prepared to respond.
- Each claim presents a separate and individualized factual circumstance. Bach claim warrants a
specific answer. Once we have the information, I will promptly respond.
Thank you. | |
Very truly yours,

RIDER, BENNETT, EGAN & AR{NDEL. LLP
py_ Wbo b Lo :
MWU/cjs ~Michasl W. uib

EXHIBIT
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August 7, 2000

Sisam & Watje, Ltd.

a professional association of lawyers
6600 FRANCE AVENUE SOUTH, Suite 360
MINNEAPOLIS, MINNESOTA 55435-1804

(612) 920-8877 Phoae
(612) 920-8812 Fax
(888)-920-9557 Toll Free
email Sisam@Sisam.com

Gregg E. Isaacson,
of counsel

Edwin L. Sisam

Michael W. Unger

Rider Bennett Egan & Arundel
333 South Seventh Street
Suite 2000

Minneapolis, MN 55402

Dear Mr. Unger:

3

This letter will respond to yours of July 14, 2000. I respectfully disagree with your suggestion
that I have not already talked with each of my clients individually about their personal factual
situation. I certainly have discussed with each client his/her individual facts. I have not been

~ presented with any evidence demonstrating “accord and satisfaction.” If you have such evidence,

it is incumbent upon you to bring it forth.

This letter constitutes notice pursuant to Minn. Stat. § 336.2-607(3) of TCHD’s breach of the
contracts between the parties and these individual’s demand for payments.

If my clients’ claims can be settled prior to commencing litigation, we are prepared to sign
releases in exchange for the payments identified in the attached document. Rather than “horse

trading” and “posturing,” my clients are demanding amounts that represent the actual difference
betweenMSRPandthepncetlmypaad.

Please contact me 1f your client is mtetested in paying these amounts. (Since I have given you
the courtesy of identifying actual figures, there is not room for negotiation.) If we cannot reach
an agreement by August 18, 2000, I will commence the lawsuit.

S




FOR SETTLEMENT PURPOSES ONLY

For settlement purposes, we demand payment of the following amounts:

Jefirey S. Berg - $2.670.00
‘Bradley P. Bruggenthies $1,339.00
Rocklyn Bullis $1,604.00
Robert J. Bymes $1,469.00
"Robert A. Cady $1,200.00
Terrance J. Carter $2.653.24

| David Denzer $500.00
Tracy and Dave Gough $2.385.90
Jeff Jungwirth $1.527.75
Tim Junkert $2,225.00
Jim Kinney $2,225.00
Connie L. Kohrt $815.00

Mark Lindstrom $3,083.00
"Cris C. Lindwall $500.00

Alan L. Lucken , $2.844.00
Daniel Lund $1,478.00

Anne Marie Mascia $2,021.00

" |'Steven A. Rose '$1,781.00
' '[Dave Schodde . $2,653.00

Craig Smith $2,579.00 .
"Mark E. Sutherland $2.283.00
"Lawrence White $1,003.00
Terrell M. Williams $1,478.00

r_—'__—&sam & Watje, LTD (attorneys fecsand | 321,500.00
| costs) 1




Attorneys at Law
A Professonal Limuted Liabadity Py’ 0

PP

333 South Seventh Street Telephone+ 6123407951
. Suite 2000 Fax+612+ 340+ 7900
Minneapolis, MN 55402
Ry
IDERBENNETT Michael W. Unger
GAN&ARUNDEL Civil Trial Specialist

(612) 340-8953

August 11, 2000

Edwin L. Sisam, Esq.

Sisam & Watje, Ltd.

6600 France Avenue South
Suite 360

Minneapolis, MN 55435-1804

Re:  Flanagan, et al v. Twin Cities Harley Davidson, Inc.
Our File No.: 12736/20139A

Dear Ed: ~

Thank you for providing numbers for the claims being advanced by your various clients. I
have discussed this matter briefly with my clients. Before we can decide how to respond to each
claim, I believe it is appropriate and customary for the attorney making a demand to explain the basis
of the liability allegation. While we know from your initial letter that these individuals apparently
all make some claim that there was a promise to buy at MSRP, we would ask you to tell us, for each
individual, the particular claim your clients make. While we do not expect great detail at this point,
it would be appropriate to advise us as to who each individual claims made a promise for sale at
MSRP, when the promise was made, what the form of the promise was (written or oral) and whether
there were any witnesses or other corroborating evidence. Whatever detail you can provide will be
helpful to us in evaluating these claims. Please let me know if you are unwilling to provide such
information, otherwise we will await receipt of this information before responding to the demands.

Thank you. _
- Very truly yours, -
" RIDER, BENNETT, EGAN & ARUNDEL, LLP
By. / ‘ { G- &%;, :
Michael W. Unger
MWUfjma ‘ ~
§5763S- EXHIBIT
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Sisam & Watje, Ltd.

a professional association of lawyers
6600 FRANCE AVENUE SOUTH, Suite 360
MINNEAPOLIS, MINNESOTA 55435-1804

(612) 920-8877 Phone
(612) 920-8812 Fax
(888)-920-9557 Toil Free
. email Sisam@Sisam.com .
Gregg E. Isaacson,
of counsel

Edwin L. Sisam
August 16, 2000 _
Via facsimile and U.S. Mail
Michael W. Unger
Rider Bennett Egan & Arundel
333 South Seventh Street
Suite 2000
Minneapolis, MN 55402

Dear Mr. Unger:

This letter will respond to yours of August 11, 2000. I made a good faith settlement demand in
an attempt to resolve this matter prior to litigation. You respond by demanding an explanation of
the basis for TCHD’s liability. You claim this procedure is customary; I wholly disagree.
Moreover, having litigated the class action, you are sufficiently informed of the nature of the
claims and the facts that will likely be presented. I decline to allow your client to conduct “free
discovery” before the litigation is commenced.

Ourdemand,tendcredonAugust7‘“,remmnsopenuntilTuesday,August22“at5:00p.m. a
extended the deadline as a professional courtesy since you will be out of the office until Monday
of next week.) If you have not accepted the demand by that deadline, it will be deemed rejected.

Yours gu_lp
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A Professonst Luaised Liabitey Pan
333 South Seveath Street Telepaone-612+ 3407951
Suite 2000 Fex+612- 340+ 7900
: : Minneapolis, MN 55402 www.nderlaw.com
RIDERBENNETT ' ne
EGAN&SARUNDEL Michael W. Unger

Civil Trial Specialist
(612) 340-8953

August 22, 2000

Edwin L. Sisam, Esq.
Sisam & Watje, Ltd.
6600 France Avenue South
Suite 360
Minneapolis, MN 55435-1804
Re:  Flanagan, et al v. Twin Cities Harley Davidson, Inc.
Our File No.: 12736/20139A

Dear Mr. Sisam: '

When we spoke last week before I went on vacation, I asked you to provide me with
additional financial information on one of the motorcycle sales to Dave Schodde. Ihad previously
requested you to specify each claimant's allegations on which you base your claim. Jt had been my
impression from our conversation that you were planning to respond to my requests to provide the
additional financial information and a general outline of the Lability allegations of each of the
individual claimants. While you expressed that your clients were growing impatient, you did not
indicate an vnwillingness to work with me in providing the requested information. AsItold youen
the phone, I was fully prepared to take the additional information I was requesting back to my clients

and try to get you a prompt response. Needless to say, I was disappointed yesterday to read the letter
you faxed after I had left on vacation.

- Contrary to your assertion in your letter, nmcustomaryforplmnuﬁ'slawye:‘sdemandletters

to specify the liability allegations that they are making. Thiat is, at least, if there is serious interest
intrying to obtain an out-of-court resolution. Your glib assertion that the prior lawsuit should make

me sufficiently aware of the liability issnes ignores the critical fact that each one of these
tansacnonsﬁnsormndsonisownmemsmddzpmdsuponthepamcu!mofthc
communications that occurred. While my clients have some knowledge of a few of your clients’
allemonsbasedonpnordxscusﬁons.mmyofyomchmuhavenevabeforewldthemamgcment
of Twin Cities HmieyDavﬂsontha:theremsapmmseofmamfacmssuggegedremﬂpnce.
We are in the dark about the particular claims of most of these individnals. By refusing to provide -

ﬁnsmfonna:uonmmyclxents,yonlmememnobasisonwhlchtomakcameanmgﬁﬂappmsalof '
these claims.

Your prior reluctance to provide the amounts of your clients' claims, followed by your
cwrrent refusal to provide a succinct description of the basis for liability, leaves my clients in serious
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RIDER, BENNETT, EGAN & ARUNDEL, LLP

Edwin L. Sisam, Esq.
August 22, 2000
Page 2

doubt about your genuine interest in seeing these claims resolved fairly. My clients are further
disturbed by the size of your attorney fee claim based upon a work product output so far consisting
of two one-page letters. My clients believe that the threat of an attorneys' fee claim is being used
as abludgeon to force them to pay claims without knowing the full basis for the claim first. As you
know, these claims are contrary to Twin Cities Harley Davidson business practices and so my clients
are skeptical of their merit.

In light of the arbitrary deadline and ultimatum you have given for aresponse, my clieats feel
compelled to seck relief from the court for a situation they perceive as'a kind of extortion.
Accordingly, we have commenced declaratory judgment actions against each of your clients by
delivering today sumumons and complaints to the sheriffs of their respective counties of residence..
By U.S. Mail I am sending you courtesy copies of these complaints and am requesting that you
advise as to whether you will accept service on behalf of your clients. If you will so accept service,
we will advise the sheriffs that they need not complete service. IfI hear nothing from you to the
contrary, we will allow our request for personal service to stand with the various sheriffs.

Since you are unwilling to provide specifics on the basis for your clients' claims, it ismy -
intention to take the deposition of each of your clients, This will afford my clients the opportunity
to assess the claims you have presented and decide whether to contest or resolve them. I specifically
request that you refrain from any unnecessary lawyering on this matter until we have bad the
opportunity to evaluate your clients' claims to determine their legitimacy. In that regard, I am
willing to give you an extension of time to Answer while we conduct those depositions. I am also
willing to refrain from filing the litigation until we have had such an opportunity in order to avoid -
unnecessary costs. I will be happy to give you any of the documentation that we have pertaining to

- these individual clients' sales transactions without written discovery. I will work with you and your

clients to accomplish these depositions at the earliest possible time. Pleaselet me know whether you
agree to this method of proceeding. If you do not, and we are forced to incur unnecessary expense

‘in litigating this matter, we will not only vigorously pursue the litigation necessary to defeat these

claims, but, in the event that any claims are settled or result in any recovery, we will vigorously
dispute any claims for the attomeys' fees as being unreasonably incurred.

L




RIDER, BENNETT, EGAN & ARUNDEL, LLP
Edwin L. Sisam, Esq.

August 22, 2000
Page 3

I look forward to hearing your response. I truly hope your clients recognize the
reasonableness of avoiding unnecessary litigation. Thank you.

Very truly yours,
RIDER, BENNETT, EGAN & ARUNDEL, m‘

By. W"Jw‘c/)\«.——

Michael W. URger

MwU/clt y

$61631-1



A Protesstonal Limuted Luability Partnersha, .

333 South Seventh Street Telephone-612+ 340+ 7951
Suite 2000 Fax+612-+340+7900
F Minneapolis, MN 55402 www.riderlaw.com
.
RIDERBENNETT | Michael W. Unger
EGAN&ARUNDEL Civil Trial Specialist
(612) 340-8953
VIA FACSIMILE AND
U.S. MAIL

August 24, 2000

Edwin L. Sisam, Esq.

Sisam & Watje, Ltd.

6600 France Avenue South
Suite 360 )
Minneapolis, MN 55435-1804

Re:  Flanagan, et al v. Twin Cities Harley Davidson, Inc.
Our File No.: 12736/20139A

Dear Mr. Sisam:

Iam in receipt of your letter dated August 22, in which you state that John Thorman is bringing
a claim “and demands immediate payment of the difference between the price he actually paid for his
motorcycle and the Harley Davidson MSRP for the particular motorcycle purchased.” As with your
other clients, we request that you provide us with a specific demand that indicates what your client is
claiming that amount is. Furthermore, we request that you provide us with some description of the
factual basis upon which Mr. Thorman makes his allegation. Who does he claim told him that Twin
Cities Harley Davidson would sell him a new motorcycle at MSRP and when does he claim that
occurred. What does he claim was said? If you are unwilling to provide this information so that my
client may consider this claim, we will be forced to commence another action. Please advise as to your
response. '

. Finally, we are advised that ourdeclaratory j udgment actions have been commenced under Rule
3.01(c) with the successful delivery for service to the Sheriff. We again renew our request that you
accept service to avoid unnecessary expense and potential embarrassment or inconvenience for your
clients. Please advise as to your intention in this regard. Thank you.

y Very trﬁly yours, A8
RIDER, BENNETT, EGAN & ARUNDEL, LLP
" By Vil ad /év.
_ _ Michael ger '

EXHIBIT
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' James D. Kinney

Condenselt'"

DEPO-SQUISH

Page 1 Page 3 !

1 STATE OF MINNESOTA DISTRICT COURT 1 JAMES D. KINNEY,

2 COUNTY OF HENNERIN FOURTH JUDICIAL DISTRICT 2 the Witness in the above-entitled

3 3 matter after having been duly swom

. 4 deposes and says as follows:

5 S

6  Twin Citiz: Haert-y-Davidson, 6 CROSS-EXAMINATION

k) Plaintitt, 7 BY MR. LAFEBER:

8 8 Q. Good moming, Mr. Kinney. My name is Michael

a Flle No. CT-00-012649 9 Lafeber, and I represent Twin City Harlcy-Davidson. 1 want
10 10 to begin by asking if you've ever had your deposition taken
11 James Kinnsy, 11 before.

12 Detendant. 12 A. No.

13 13 Q. Let me go over a few of the ground rules to

14 14 make it go as quickly and smoothly as possible. You need
15 15 to avoid any nonverbal responses. As you can see, we have
16 The Deposition of JAMES D. KINNEY, taken 16 a court reporter here, and it's real difficult for him to

17 pursuant te Notice of Taking Deposition, taken before 17 transcribe a shake of the head or any other nonverbal

18 Rancall D. Herrala, RPR, a Wotary Public in and tor the 18 responses. Okay? t

19 County of Weight, State of Minnesota, taken on the 1Sth day 19 A. Correct. ’
20 of November, 2000, at Metropolltan Centre, Sulte 1800, 333 20 Q. Avoid responses such as uh-huh or huh-huh.
21 South Seventh itrset, Minneapolis, Mi a, ing at ‘2! Again, it's real difficult for the record to reflect -what
22 approximately 9:u5 a.m. 22 those responses were intended to mean. Okay?
23 23 A. Okay.
24 24 Q. And in addition, let me finish asking my
25 25 question before you answer it. That way we won't talk over
1 APPEARANCES: Page 2 Page 4

1 each other.

2 MICHAEL M. LAFEBER, ESQUIRE, of the Law Firm of

s :{P:t SENNETT, e&nszﬁ%rm.Mw 2 A. Okay.

 Minnesota 55402, appeared for and on behalf of Plaintifl. 3 Q. And lastly, I don't want you to answer any

5 stsan TGE BAACION, mgxm Femol 4 questions you don't understand. If 1 ask a question you
¢ 35439, appeared for and on behalf of Defoadant. 5 don't understand, please ask me to rephrase '1t or clarify
7 ALSOPRESENT: 6 it. I'll be more than happy to do that. All right?

g Me. Mike Kuelbs T A. All right.

. Mr. Kevin Kuclbs 8 Q. Do we hav€™an agreement you won't answer an
10 9 questions you don't undcrstand today"

. 10 - A. Sure, :

:: Aoty Mo M, Lak o ey 25,200 1 Q. We'll start with an casy one.. Would you state
p— PAGE 12 yourfullnamefortlwrecord,please" cooe el
14 Cron-Examination by Mr. Lafeber * s 13 A. James Daniel Kinney. = -

s ' SN 14 Q. Can you spell your_last name, please?

16 JAMES D. KINNEY DEPOSITION EXHIBITS ' MARKED 15 A. K-IN-N-EY. - e ) iv‘ o

) %w and Deposit 32 16 Q. And, Mr. Kinne ﬂﬁ!w old are you’

18 O. Kinney, Reoeipt No. 17 A. Fort}"'thl'ec

19 “"m‘m‘mwmm“ 1 . 18 Q Whatis your date of birth?
20 Kinney, Receipt No. 10444, $20,850.25, 7/16/99 19 A. 9/26/57.
1 e A T o ey Davidsodd 20 Q. And whiere do you currently reside?

122 53045035, Apromen Numbs 64, 1299 21 A. 2112 West 86th Street in Bloomington.
5 mm“““"“’""""‘”“ “@ 22 Q. Is that a home or an apartment?
24 4 - Handwrition Notification, "We hereby roquest o 43 23 A. It's a home.
25 Goughand ia s‘m o -';g {24 Q. How long have you been at that address?
125 A. Since November of ‘85. ’

Page 1 - Page
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Q. What did you do in the off-scason during those

i Q. So a good 15 ycars? I
f 2 A. Right. 2 three years?
? 3 Q. Di:i you graduate trom high school? 3 A. Last scason [ couldn't find waork, but [ hooked
4 A. No. I did not. 4 up with other companies and traveled, worked i Florida one
s Q. How far did you makc it in school? S year, worked in Kansas City a litle hit. They send me out
6 A. 1 went to my -- | started my scnior year and 6 on different rack jobs, artificial rock work.
7 went and got a GED. 7 Q. [ neglected to ask you, are you married?
R Q. When did you get your GD? ] A. No.
9 A. A couple of ycars later. 1'm not sure of the Y Q. Have you ever been married?
10 date. 10 A. No.
[§] Q. Any formal education beyond your GED? 11 Q. Do you have any kids
12 A. No. 12 A. No.
13 . Have you ever served in the military? i3 Q. And where did you work priar io Pace Concrete
14 A. No. 14 Construction?
15 Q. Do you have a criminal record of any type? 15 A. Custom Rock International in St. Paul.
16 A. None other than driving. 16 Q. And how long did you work for Custom Rock
17 Q. What type of driving offenses have you had? 17 International?
18 A. Alcohol-related DWI. 18 A. 1believe that was ning years.
19 Q. How many DWIs have you had? 19 Q. What did you do for them?
20 A. Three. 20 A. 1 was a cement mason. ‘
21 Q. What years were those in? 21 Q. Was that a full-time position? ’
22 A I'd be guessing '78, '83, and '91. 22 A Yes, it was.
23 Q. Do you remember what counties those were in? |23 Q. Was that seasonal?
24 A. Hennepin and Dakota. 24 A. Yes and no. Some seasons, yes. Other scasons
25 Q. Consecutively? 25 they would send me on the road.
Page 6 Page 8
1 A. Right. 1 Q. Tell me, how long is the cement season that
2 Have you ever gone through any chemical 2 you can do cement work?
3 dependency treatment? 3 A. It varies. The last couple of winters have
4 A. No. 4 been warm, 50 it goes eight, nine months. if it's real
5 Q. Or alcohol abuse treatment programs? 5 cold, it can be as short as seven months.
6 A. No. 1 6 Q. You indicated you worked for Pace Concrete
7 Q. Are you presently employed? 7 Construction for roughly three years?
8 A. No. I was just laid off. 8 A. Comrect. I should mentien I had my own
9 Q. Who did you work for? 9 business in between those two,
10 A PaceConcreteConsh‘uctlon 10 Q. Whatpenodofumedldyouhaveyourown
ii "+ MR.ISAACSON: Excuse me, I didn't hear i1 business?
12 ﬂlat. What that Pace? . _ 12 A. For two years prior to Pace.
13 THE WITNBSS ‘Pace Concmtc 13 Q. What was the name of your business?
14 Construction. .-, ;. 14 A. First Impressions Concrete. .
IS BY MR. LAFEBER: 15 Q. Did First Impréssions C oo the same
16 Q. Where are they located? 16 type of things as Pace Concrete? ¥ &
17 A. Inver Grove Heights. 17 A. Yes. _ % .
i8 Q. What did you do for them? i8 Q. And Custom Rock? L
19 A. Cement finisher. 19 A. No, not Custom Rock.
20 Q. How long did you work for thcm? 20 Q. What type of work did Custom Rock do?
21 A. Three years, 21 A. They did astificial rock work such as an
22 Q. Was this a full-tlme position? 22 example would be Camp Snoopy at the Mall of America.
23 A. Yes. 23 Q. You indicated while you were at Pace Concrete
4 Q. Was it scasonal? 24 Construction there were some seasons that you got work in
25 A. Yes. 25 other parts of the country some off-scasons and some
Page 5 - Page 8 Kirby A. Kenncdy & Assooiates (952) 922-1955




Jamcs D. Kinncy Condenselt™ DEPO-SQUISH
Page 9 Page 11
1 off-seasons where you didn't get work. 1 Q. Do you remember who you sold that motoreycle
2 A. Correct. 2 to?
3 Q. What did you do during the off-seasons that 3 A. No, I do not.
4 you did not have work? 4 Q. Do you remember il it was to a dealer or a
5 A. I basically looked for work and collected 5 private party?
6 unemployment. 6 A. It was a private party.
7 Q. Mr. Kinney, how many Harley-Davidson 7 Q. Do you remember how much you sold that
8 motorcycles have you owned? 8 motorcycle for?
9 A. Two. 9 A. $3800.
10 Q. And where did you obtain those two 10 Q. Do you remember what you had paid for that
11 motorcycles? 11 motorcycle?
12 A. One from a private party and another from Twin 12 A. $3999.
13 City South. 13 Q. When had you acquired that motorcycle?
14 Q. The one you obtained from a private party, 14 A. Ibought it in I believe it was the spring of
15 when did you obtain that motorcycle? 15 '87.
16 A. Approximately sometime in 1991. 16 Q. How about the ‘84 Honda? Do you remember when
17 Q. What type of motorcycle was that? 17 you acquired that motorcycle?
18 A. s a 1982 FXB sturgis. 18 A. I'hought that n&w at a dealer. | couldn"t
19 Q. FXB? 19 give you the dates for sure.
20 A. Correct. 20 Q. So that would have heen approximately ‘83 or
21 Q. Do you remember the name of the individual you 21 '84? ‘
22 purchased that motorcycle from? 22 A. Probably ‘84.
23 A. Jim Kluck, K-L-U-C-K, I believe. 23 Q. Do you remember the name of the dealer?
24 Q. Do you remember what you paid for that. 24 A. No, but it was on University in St. Paul. The
25 motorcycle? 25 Hitching Post maybe.
Page 10 Page 12
1 A. $7300. 1 Q. Do you remember what you paid for that
2 Q. Do you remember how many miles it had on it | 2 motorcycle?
3 when you purchased it? 3 A. No, I.don't recall that one.
4 A. 617. 4 Q. And do you remember when you sold that
s Q. Do you still have that motorcycle? S motorcycle?
6 A. Yes, I do. 6 A. That motorcycle was stolen.
7 Q. Have you made any attcmpts to sell that 7 Q. When was it stolen? Do you remember?
8 motorcycle? . 8 A. Right befor¢Tbought the Yamaha. That was in
9 A No,Ihavenot.- . 9 '87. S :
10 Q. Have you had any offers to buy that {10 Q. Did you make an insurance claim?
11 motorcycle? 1 A. Yes, 1did. ’
12 A. No, none serious. . . 12 Q. Do you remember what you were pald from ‘your .
13 Q. Have you owned any othcr motorcycl&s" 13 insurance company? Lo g
14 A. A fewdifferent motorcyclm yw 14 A. 1 think $1800 with assoo deducuble EEEIE
15 Q. Tell:me about those. - 15 Q. And you don't yber what you had paid for
16 A. I'had a Yamaha 500 Bnduro, 1976 I believe; a |16 the motorcycle? 1%:
17" 1984 Honda V65 Magna; and a 1986 Yamaha V Max. |17 A. 1 don't recall, no.
18 Q. What year was: that? 18 Q. Do you know if it was more or less than $13007
19 A. 1986. 19 A. Oh, it was more.
20 Q. Do you still have any of those motorcycles? 20 Q. Do you know how much more?
21 A. No. 21 A. 1don't recall. I would guess somewhere in
2 Q. Do you recall when you got rid of the 1986 22 the neiglibortiood of $3500, but I'm not sure.
23 Yamaha V Max? 23 Q. Mr. Kinney, have you belonged to any
24 A. It was after I bought my Sturgls. so it would 24 Harley-Davidson-related clubs, groups, or associations?
25 probably be '92. 25 A. Other than HOG, no.

Kirby A Kennedy & Aasooiuios ('9?5) 922-1955

Page 9 - Page |
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James D. Kinney

Page 13

Q. How long have you heen a member of 1OG?

Page 15
Q. And at that time you had to sclcct a model

' I
2 A. | got a onc-ycar membership when | hought my 2 that you wanted?
3 motorcycle 3 A. Correct.
4 Q. Which motoreycle? 4 Q. Before you went to Twin City Harley-Davidson,
5 A. The one from Twin City South. 5 had you done any shopping around, pricc comparison”
6 Q. Do you receive any motorcycle-related 6 A. No.
7 publications? 7 Q. Had you done any research at all into
8 A. None other than from Harley-Davidson. & Harlcy-Davidson motorcycles at that time?
9 Q. Is that the publication you receive as part of Y A. Other than on my own motorcycle, no.
10 your HOG subscription? 10 Q. What do you mean by your own motorcycle?
11 A. Right. 1 A. Well, I owned an '82 Sturgis already.
12 Q. Do you belong to the Minnesota Valley HOG Club 12 Q. So before you put your name on the waiting
13 or Association? 13 list, you hadn't checked prices anywhere else?
14 A. Not if it didn't come with my bike. I haven't 14 A. No.
1S joined any. 15 Q. You hadn't talked to any other dealers?
16 Q. Do you know if the membership you have has any |16 A. No.
17 type of local chapter? 17 Q. You hadn't looked in the newspaper to check
18 A. I have no idea. 18 prices of Harley-Davidsons? "
19 Q. Do you belong to any Harley-Davidson-related 19 A. I followed used prices in the newspaper.
20 Internet or e-mail groups? 20 Q. What did that tell you, if anything, about the
21 A. No. 21 market for Harley-Davidson?
22 Q. Do you have any friends or relatives in the 22 A. They had a strong market.
23 motorcycle business? 23 Q. What do you mean by a "strong market"?
24 A. No. 24 A. They held their value real well.
25 Q. Any friends or relatives in the 25 Q. Were you familiar with waiting lists at all?
Page 14 Page 16
1 Harley-Davidson business? 1 A. [ didn't know how they worked.
2 A. No. 2 Q. Had you known anyone whose name had been on a
3 Q. Did you know any employees or owners of Twin 3 waiting list for a Harley? -
4 City Harley-Davidson before you first contacted them about | 4 A. No. ‘
5§ buying a motorcycle? 5 Q. Do you remember who you dealt with at Twin
6 A. No. 6 City Harley-Davidson?
7 Q. How did you learn about Twin City 7 A. Bill Young.
8 Harley-Davidson? 8 Q. Now, did you visit the store on more than one
9 A. Tguess just the phone book. T don't recall 9 occasion before you put your name on the waiting list, or
10 any certain instance. {10 dtdyouputyournamconﬂ:ewmtmglmthcﬁrsttxme
I Q. Wbendndyoumakeﬂlcdecxswntobuyan 11 you went on the store? ’
12 additional Harley-Davidson motorcycle? 12 A. Thad been in the store previously forother
13 A. I knew it would take a considerable amount of 13 things, 5o I'had‘been to the store before. - «
14 umetogetone,so[justjmnpedonthehst,ﬂunkmgl 14 Q. Hadyoueyerd'iswsedwithan)"bbdy-thc.v
15 had the time. 15 possibility of purchasing anew: e on:aty of the
16 Q. Do you remember when that was? 16 previous trips inito the store? 2 ‘
17 A. Isuppose April of '96. 17 A. No. '
18 Q Mmtdtdyouknowaboutdwﬂarley-Davxdson 18 Q Soatoncpomt,youwentmtotlnstomand
19 market at that time? 19 your intention was to get your name on a waiting list?
20 A. Well, not much really. I guess I'd ask you to 20 A. It was more I.was out at the store and decided
21 be more -- what do you want to know about it? 21 I should get on the waiting list.
22 Q. It's your testimony you put your name-on the 22 Q. And you dealt with Bill Young on that
23 waiting list at Twin City Harley-Davidson in April of '96, {23 occasion.
24 or sometime around there? 24 A. [ believe it was Bill, yes.
25 A. Correct. 25 Q. Describe Bill for me.

Page 13 - Page 16
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Page 17
A. I can't even recall what he looks like.

Page 1€
A. He showed me a clipboard with a list on it and

1 [
2 Q. Can you tell me what color hair he had? 2 said, Here are the prices. 1'm sure it will be more
3 A. Not offhand, no. 3 because they go up every year.
4 Q. Can you tell me if he was a young person or an | 4 Q. Did he tell you anything else at that time?
5 older person? 5 A. No.
6 A. He was a younger guy. 6 Q. And that's the best you can remember today
7 Q. About how old would you say? 7 word for word what Mr. Young told you?
8 A. 30s. 8 A. Yeah.
9 Q. Can you tell me if he was a bigger personora | 9 Q. Did you talk to anybody else at that time
10 smaller person, thin person, heavy person? 10 about price?
11 A. Average. 1 A. No, 1 did not.
12 Q. What do you mean by average? 12 Q. You said he showed you a clipboard?
13 A. He was just average size. 13 A. Yeah.
14 Q. Can you give me any more information than 14 Q. Describe that for me.
15 that? 15 A. It was just a nine-by-eleven clipboard.
16 A. Not at this time. 16 Q. And there was something on the clipboard?
17 Q. Was he taller than six feet? 17 A. A list was attached to it.
18 A. 1don't recall. 18 Q. Describe that list for me.
19 Q. And on that occasion, you actually decided to |19 A. It was just a photocopy of all the bikes and
20 put your name on the waiting list. Correct? 20 models and prices. .
21 A. Correct. 21 Q. Did you read it? ’
22 Q. What was your understanding as to how the 22 A. [ went to the bikes that | was interested in,
23 waiting list would work? 23 yeah.
24 A. My name would go on a list, and when my bike |24 Q. Was this colored? Black and white? What did
25 came in, it was my turn, 25 it look like?
Page 18 Page 2(
1 Q. Did you have to put any money down? 1 A. Black and white. It was like a photocopy.
2 A. Yes, 1did. 2 Q. And you said it had prices on it?
3 Q. How much money did you put down? 3 A. Yeah -- yes.
4 A. $500. . 4 Q. How were they arranged on the document?
s Q. And was it your understanding that money was | S A. It was the bike and then the price by it, and
6 fully refundable? 6 it was FX or FL. model numbers.
7 A. Yes. 7 Q. Doyou remcmber anytlungelseaboutthe
8 Q. You understood at any time you could get your 8 document?
9 money back? 9 A. Not at this time.
10 A. Yes. ' 10 Q. Did you read the document, or did you just
] Q. Do you remember thc type of bxke you plaoed 11 look at whatever price was listed for your bike? -
12 your name on the waiting list for? e 12 ‘A. I was just looking at the prices of the bikes.
13 A. A Heritage Softail.” * = C 13 Q. Wasthemanylmderord@onptwemmat
14 Q. And you hadn't made any attempts at that time |14 the top of the document? -
15 to obtain that bike anywhere clse? 15 A. ‘Not that I recall. s
16 A. No. K v 16 Q. Did Mr. Young m%&y statcmcnts about the
17 Q. And you hadn't done any mearch into the 17 document?
18 price of those types of motorcycles‘? ' 18 A. Not that [ can recall.
19 A. No. 19 Q. Were you shown any other written materials,
20 Q. Did you have any dlscusswns with Mr. Young |20 paperwork, price lists on that occasion?
21 about:prioe? 21 ‘A. No. '
22 A. He just told me he had 20 way of knowing the {22 Q. So you've told me absolutely everything you
23 price on a bike that wasn't made yet. |23 can remember about what may have been told to you that da
24 Q. I want you to tell me as best you can rémember |24 or what may have bech shown to you that day?
25 today verbatim what: Mr Ymg ttilﬂ you about_prioe. 125 A. Everything I recall.
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Page 21 Page 23
[ Q. And specifically regarding price, you've told [ A. Carrect,
2 me cverything? 2 Q. Woere there any discusstons about price at that
3 A. Everything 1 recall, yes. 3 ume?
4 Q. When was the next time you had any contact or 4 A. No.
5 communication with anybody at Twin City Harley-Davidson?) S Q. Were you shown any documents, paperwork, price
6 A. 1 went in a couple of years after the initial 6 lists at that time?
7 down payment and asked to change the motorcycle, and | was| 7 A. No.
% told I'd go to the bottom of the hst. , & Q. Do you know il the model motoreycle that you
9 Q. Who did you deal with on that occasion’? 9 switched to was a new model that Harley-Davidson was
10 A. Tdon'trecall. It was a salesman, and we 10 sclling?
11 didn't get formal about it. 1 just mentioned it to him, 11 A. When [ swilched?
12 and that's what he told me, so [ left it alone. 12 Q. Yes.
13 Q. Can you describe that salesperson for me? 13 A. lknew it was a new edition of the Road King.
14 A. Long brown hair and a scruffy beard. 14 Q. When did you next have any contact with anyone
15 Q. And you wanted to switch -- 15 at Twin City Harley-Davidson?
16 A. Models. 16 A. When | came in and switched motorcycles.
17 Q. -- models at that time? 17 Q. And that's what you just told me about.
18 A Correct. 18 Correct?
19 Q. What model did you want to switch to? 19 A. No.
20 A. The Road King. 20 Q. So you switched a second time? ‘
21 Q. Why did you want to switch models? 21 ‘A‘. No. [ didn't switch the first time. The '
22 A. My tastes changed, I suppose. 22 first time [ went in and asked them him about switching.
23 Q. Was this bike significantly different than the 23 He said no, and I said -- he said you cannot switch, or you
1§24 bike that you originally were on the waiting list for? 24 can switch but you go to the bottom of the list.
25 A. No. 25 Q. And so at that time you elected not to switch,
Page 22 Page 24
i Q. Was it different in any respect? 1 A. And I just said no, and that was the end of
2 A. Styling. 2 that meeting.
3 Q. Tell me how it was different. 3 Q. I'm somry. I was confused. And then you went
4 A. Styling. [t's a different look. It's 4 back -- ,
$ basically the same motorcycle. S A. -- at a later time and talked to a big guy,
6 Q. Well, it was different enough that you made it 6 and he said it would be no problem.
7 apomttomakesumyouwemonthchstfortlmttypeof 7 Q. Do you recall that person's name?
8 motorcycle. Correct? 8 A. It's the guy I got myabike from. Idon't
9 A. When I signed up, 1 picked one out, and I had 9 recall his name right now.
10 a change of heart, I guess. _ ‘ 10 Q. Andyousaxdltwasablgguy"
1 Q. But there was a reason why you had a change of 1 A. Yesh,
12 beart. I just want to know how that motorcycle dnffered 12 Q. How big?
13 if you can remember, | ' I3 A. Well, muscular, looks like he works out
14 A. [ don't recall. : : 14 regularly.. = - .
15 Q. Was the motorcycle that youhadput your name 15 Q. Blggerﬂlanyou? ‘%
16 on the list for still available? 16 A. Oh,yeah. g‘!
17 A. Yes. 17 Q.. Height-wise?
18 Q. Harley-Davidson was still making that type of 18 A. A little bit, yeah,
19 motorcycle? 19 Q. How tall are you?
20 A. Yes. 20 A. Five-ten.
21 Q. Did you complete any addmoml paperwork when |21 Q. And you talked to this person, and you were
22 you went in on that occasion? 22 told you could switch models?
23 A. No. ' 23 A. He told me they used to not do that, but now
24 Q. You were told that you would go to the botxom 24 they're more flexible.
25 of the list? 25 Q. Was there any discussion about price at that
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! time? 1 '99, and that was my bike.
2 A. No. 2 Q. So you either could take your $500 hack --
3 Q. And you switched from the model you originally 3 A. Orthe '99
4 were on the waiting list for to the newer Road King model? 4 Q. --or buy the '99 or put your name on the list
5 A. Correct. S again to wait for the 20007
6 Q. Were you shown any documents, written 6 A. No. Yeah, take your $500 back, but you
7 materials, price lists at that time? 7 couldn't get a 2000, the list was too long. You'd he hack
8 A. No. 8 threc years again.
9 Q. Did you complete any additional paperwork at 9 Q. But you could have gotten your name on the
10 that time? 10 list?
11 A. No, not that I recall. I A. 1 believe so. Not for a 2000.
12 Q. When was the next time you had any i2 Q. Did you talk to anybody on this visit other
13 communication with Twin City Harley-Davidson? 13 than this bigger gentleman?
14 A. [ had a call that my bike was in. 14 A. Rod.
15 Q. Do you know who contacted you on that 15 Q. Rod?
16 occasion? 16 A. Rod is his name.
17 A. Idon't recall. I was out of town, and they 17 Q. Rod is the big gentleman?
18 had left several messages. 18 A. Uh-huh. .
19 Q. You don't know who that person was? 19 Q. Did you talk to anybody else other than Rod on
20 A. No. 20 this occasion?
21 Q. Did any of the messages have any information 21 A. No. ‘
22 regarding price? 22 Q. Did you ultimately decide to purchase the *99
23 A. No. 23 motorcycle?
24 Q. Did you eventually call Twin City 24 A. Yes.
25 Harley-Davidson back? 25 Q. And did you take possession of it on that
Page 26 Page 2¢
] A. [ went out there. 1 date?
2 Q. And who did you deal with on that occasion? 2 A. No. They had to prep it.
3 A. The same large person. I don't recall his 3 Q. Was there any discussion about the price of
4 name. 4 your '99 motorcycle on that visit?
S Q. And what happened on that visit? 5 A. He called it up on the computer and gave me a
6 A. I asked him what my options were as far as 6 number, yes.
7 buying the bike or postponing it, and he said my options 7 Q. Were there any d:scussxons about that figure?
8 were take the bike or the $500.. 8 A. No. -
9 Q. I'm not following you. My understandmg was 9 Q. Did you review any written matenals or
10 your bike was available, 10 documents or price lists at that time?
1 A. Right. : : il A. No.
12 Q. And why would you postpone |t? 12 Q. Were you comfortable with that pnoe’
13 A. [ 'was just thinking maybeI would wait for the 13 A. Ithought it was pretty hlgh
14 2000 year. 14 Q. Based on what?
15 Q. So when the Road King motorcycle that your- 15 A. Reading the papor{lkmg to other people
16 name was on the list for became available, you were 16 about bikes. :
17 contemplating switching to get another model? 17 Q. So at some poin&éu did begin to research the
18 A. Tthought about the 2000. 18 price of motorcycles?
19 Q. What model 2000 motorcycle were you mtezmted 19 A. I don't know if 1'd call it research.
20 in? 20 Q. You started to look at the paper?
21 A. Road King Classic, same model. 21 A. Well, 1 always watched the paper.
22 Q. What were you told at that time? 22 Q. Were you watching them for used bikes or new
23 A. It wasn't an option. 23 bikes?
24 Q. Explain that tome. 24 A. Both. The new aren't advertised much, so use
25 A. The 2000:amodel --.my model was in. It was a 25 I would guess.
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. Page 29 Page 31
i Q. And you felt this price was high based on what 1 A. Ycs. Jim Selecta,
2 you had seen in the newspaper? 2 Q. What had you heard from Mr. Selecta?
3 A. Correct. 3 A. That Twin City was marking their bikes up.
4 Q. And you said you had also talked 1o people? 4 Q. When did he tell you that?
s A. Uh-huh 5 A. Oh, a couple of months before I bought it, |
6 Q. Who had you talked to? 6 gucss.
7 A. Some friends. Rick Pace, my boss, he had 7 Q. Is Mr. Sclecta a friend of yours”
& recently bought a Harley at St. Croix. & A Yes.
Y Q. Did he tell you what he had paid at St Croix? 9 Q. Is he somebody you work with?
10 A. Yes 10 A. No.
1 Q. Do you know what model motorcycle he 1 Q. Do you know if Mr. Sclecta owned a
i2 purchased? 12 Harlcy-Davidson?
13 A. The Heritage Softail. i3 A. Not at the time. He was researching one.
14 Q. Do you know what he had paid for his 14 Q. Do you know what he based his statements on?
15 motorcycle? 15 A. He had a book with all the retail prices
16 A. $16.000 something. 16 listed from Harley-Davidson.
17 Q. Do you know what year Softail that was? 17 Q. Had you ever looked at that book before?
18 A '99. 18 A. Not until then.
19 Q. Do you know if it was a new motorcycle when he {19 Q. So you had never looked at anything that
20 purchased it? 20 showed any Harley-Davidson retail prices? :
21 A. [t was new, yes. 21 A‘ Well, I don't recall any. ‘
22 Q. Do you know if it had any extra features on 22 Q Did you base your belief that the price was
23 it? 23 high on discussions with anyone else?
24 A. [ don't believe so. 24 A. Not that I recall.
25 Q. Did you complain about the price that Rod 25 Q. Did you base your belief that the price was
Page 30 Page 32
1 quoted to you? I high on any other information you had obtained?
2 A. [ don't recall. 2 A. [don't recall.
3 Q. | want.you to tell me as best you can remember 3 Q. You went ahead and purchased the bike?
4 today all the discussions that occurred regarding price on 4 A. Correct.
5 that occasion. S Q. Did you make any-complaints to anyone about
6 A. [don't think we had a long discussion on 6 the price at that time?
7 price. It was [ guess understood it was nonnegotiable. 7 A. Not that I recall.
8 Q. You can't remember any of the specifics of the 8 Q. I've asked you a lot aboukeonversations '
9 conversation? , 9 you've had with people from Twin City Harlcy-Davidson about
10 A. Not right now, no. 10 price. Were there ever any witness to any of the
1 Q. Tell me what happened next. 11 conversations you might bave had about price?
12 A. I went back out and picked up the motorcycle. 12 A. Not that I can recall right now.
13 Q. And who did you deal with onthat-occasion? 13 Q. Do you still have that mototcycle?
14 A. Rod. 14 A. Yes, 1do. - : ’
15 Q. Were there any discussions about price on that 15 Q. Have you made any attempts 10 sgl} that
16 occasion? 16 motorcycle? {i
17 A. No. 17 A. No, Ihaven't - '
18 Q. Did you still feel you were paying too much I8 Q. Have you had any offers from anybody to buy
19 for the motorcycle? L 19 that motorcycle?
20 A. [ knew it was expensive, yeah. 20 A. No, I haven't.
21 Q Based on-what you had scen other bikes selling 21 Q. Have you made any attempts to buy an
22 -for? ' 22 additional Harley-Davidson motorcycle?
23 A. From what [ have heard from other people, yes 23 A. No, I have not.
24 Q. Did you hear anything from anyone other than 24 (At this time James D, Kinney Deposition
25 Mr. Pace? 25 Exhibit: Number | was marked. for identification _
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Page 33 Page 3
1 by the Court Reporter.) 1 Q. And is that your signature in the box
2 Q. Mr. Kinney, I'm showing you what's been marked 2 entitled, Dealer's Disclaimer of Warranty, on the left-hand
3 as Deposition Exhibit Number 1, and I want you to pay 3 side?
4 attention to the left side of that document and the receipt 4 A. Yes.
5 numbered 05453. Do you recognize that document? 5 Q. And it's partially cut off in the hottom
6 A. Yes. 6 right-hand corner of the page, but does that appear 1o he
7 Q. Can you tell me what that document is? 7 the top half of your signature?
8 A. That is my deposit. 8 A. It appears to be, yes.
9 Q. And the receipt is dated April 27, 1996. Docs 9 Q. Does this document accurately reflect the
10 that accurately reflect the date that you originally placed 10 price that you paid for your motorcycle, the motorcycle you
11 your deposit down for a Harley-Davidson motorcycle at Twin|11 obtained from Twin City Harley-Davidson?
12 City Harley-Davidson? 12 A. Yes.
13 A. 1believe so, yes. 13 Q. Did you have an opportunity to review this
14 Q. What model motorcycle is listed on that 14 document before you signed it?
15 receipt? 15 A. Yes.
16 A. FLSTC Heritage Softail. 16 Q. No one prevented you from reading it?
17 Q. Does that accurately reflect the model 17 A. No.
18 motorcycle that you placed your deposit for? 18 Q. Andisit yoy,r‘hormal practice (o review a
19 A. Yes. 19 document before you sign it?
20 Q. 1 want to call your attention to the right 20 A. Usually, yes. :
21 side of the document. Is that your signature on the bottom |31 Q. Did you review this document before you signed
22 right-hand comer of Receipt Number 104447 22 it?
23 A. No, it is not. 23 A. I believe so.
24 Q. I'm sorry, that's the salesman's signature. 24 Q. Mr. Kinney, I've asked you on several
25 Do you know whose signature that? 25 occasions to tell me as best you can recall about certain
Page 34 Page 3¢
t A. I cannot read it. no. 1 conversations or communications you had with individuals at
2 Q. Do you recognize that document? 2 Twin City Harley-Davidson. Correct?
3 A. It looks familiar. 3 A. Correct.
4 Q. Can you tell me what it is? 4 Q. Haveyou hld me today everything you can
5 A. The sales receipt. 5 recall about any conversations or communications you've had
6 Q. Can you tcll me what that's a receipt for? 6 with anyone at Twin City Harley-Davidson regarding the
7 A. My 1999 Road King Classic. 7 -price of your motorcycle?
8 Q... And that receipt is-dated July 16th, 19997 8 A. Everything I can recall, ycs.
9 A. Yes. S : 9 Q. Have you ever had any discussions or
10 Q. 'Docs that accurately reflect the datc that you 110 communications with anybody about your clalms )'0“ nc making
11 100k possession of your motorcycle? I in this lawsuit? = '
12 A. 1 believe so. 12 A Yes. - , o
13 .- (At this-time James D. Kinney Deposmon 13 Q. ‘Whohave you talked w0 ' o )
14 Exkibit Number 2 was anarked for iatification 14 A. ‘Dave Gough. c "
15 by the Court Reporter.) 15 Q. Who is Mr. Gough?
16 Q. Mr. Kmncy.lwantyoutotakealookat 16 A. Heis anotlwr_perso ‘is suit.
17 what's been marked as Deposition Exhibit Number 2. Do you 17 Q. How do you know Mr. Gough?
I8 recogunize that document? o 18 A. Childhood friends.
19 A. Yes. : 19 Q. What have you talked to Mr. Gough about?
20 Q. Can you tell me what it is? 20 A. How we overpaid on our bikes.
21 A. The invoice: . 21 Q. What did Mr. Gough tell you?
22 Q. The invoice for what?’ 22 A, We both got stuck.
23 A. For my motorcycle, '99. 23 Q. Why do you believe you overpmd for your
124 Q. What type of mo(orcyclc was (hat? A 24 motorcycle?
2§ A. Roud King Classic. - 25 A, Because | was lod 10 belicve | was gefting 8
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Page 37

Page 39

I matorcycle, that putting $500 down on a motorcycle would I contained on that clipboard, whether it had a header or any
2 give me a list price. 2 descriptive terms or anything like that?
3 Q. What do you hase that claim on? 3 A. 1 wasn't looking for a header hefore.
4 A. The fact that T was shown a list price when | 4 Q. What has Mr. Gough told you about his
5 picked up my motoreycle. S experienee with Twin City Harley-Davidson?
6 Q. Aund you've already told me everything you can 6 A. Can you be more specific?
7 recall about -- and you're referring to the document that's 7 Q. You've talked ta hiim about your claim.
& an unidentified salesman showed you? H A. VYes,
9 A. Correct. 9 Q. And he's told you about the claims he's
10 Q. And you've already told me everything you can 10 making?
t1 recall about that document? t A. I'm not sure I understand what you're getting
12 A. Well, everything | can recall at this time. 12 at, what you want.
13 The word list was used by the salesman at the time of 13 Q. Alll want to know is what he's told you about
14 looking at the cliphoard. 14 his experience at Twin City Harley-Davidson.
15 Q. You have a better recollection now of what he 15 A. He just thinks it's expensive.
16 told you? I6 Q. Has he told you that he was -- anything was
17 A. | remember list being used. 17 misrepresented to him by Twin City Harley-Davidson?
18 Q. Who told you that? 18 A. I believe he said he remémbers list price also
19 A The salesman. 19 being mentioned. v
20 Q. What did he tell you about list price? 20 Q. What price is that? :
21 A. He told me those were list prices, but they 21 A Pardon? ' ‘
22 were not going to be that in '99. 22 'Q. What price is that?
23 Q. Did he tell you anything else at that time? 23 A. The manufacturer's retail price.
24 A. Not that I recall. 24 Q. Have you talked to anyone else about your
25 Q. So as we sit here today, I'm asking you -- 25 claims against Twin City Harley-Davidson?
Page 38 Page 40
1 this is the second or third time ['ve asked you this. To t A. Not that I'm aware of.
2 the best you can recall on that occasion, he showed you 2 Q. You're part of a lawsuit that has several
3 some type of price list and said these are the list prices, 3 plaintiffs, and I want to know if you've talked to anyone
4 but he couldn't tell you that those were going to be the 4 else other than Mr. Gough about your experience at Twin
§ prices whenever you got your bike? 5 City Harley-Davidson.
6 A. He told me those were the list prices for all 6 A. 1 don't recall any in particular, no.
7 the bikes and he had no way of knowing what the price would| 7 Q. Have any of the other plaintifTs talked to you
8 bein '99 or later. 8 about their experience at Twin Lity Harley-Davidson?
9 Q. So, again, that' sthehcstyoucanreoall 9 A. QOther than at the attorney's office, no.
10 about what you were told on that date? . 10 Q. Whatwaeyoutoldatﬂncattomcysofﬁoc"
11 A. Asbestcanrecall. As we talk about it, it no MR. ISAACSON: Objection.
12 starts coming around. You remember things. 12 Attorney-client privilege.
13 Q. Is it possible what you remember is based on 13 Q. Idon't want to know.what your attorney may
14 conversations you've had with people since that time? 14 have told you. I just want to know what the other -
15 A. No. Well,Ican't say. : 15 plaintiffs may have told you.
16 Q. Isit possible it's based on what other people 16 A. Tguess we allJust talked abi cost of
17 have told you they may have been told? 17 the bikes.
18 A. 1can't say. 18 Q. Soyou had an opportumty to discuss thwe
19 Q. It's possible? 19 matters with all the other plaintiffs?
20 A. 1can't say for sure. ‘ 20 A. Yes.
21 Q. Do you have any specific .recollectionv of him 21 Q. And did the other people tell you what they
22 telling you anything? 22 may or may not have been told by people at Twin City
23 A. I remember him saying this was list price on 23 Harley-Davidson?
24 the clipboard. 24 A. Yes. :
25 Q. But you don't remember anythmg elsg\that was 25 Q. You're claiming you're entltled to damages o
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Page 41 Page 4:
1 from Twin City Harley-Davidson? 1 A. Correct.
2 A. ldon't know if it's damages. 2 (At this time James D. Kinney Deposition
3 Q. What do you feel you're entitled to from Twin 3 Exhibit Number 4 was marked for identification
4 City Harley-Davidson? 4 by the Court Reporter.)
5 A. The difference between retail price and what 1 S Q. Mr. Kinney, I want to show you what's heen
6 paid. 6 marked as Deposition Exhibit Number 4. Do you recognize
7 Q. What do you mean by retail price? 7 that document?
8 A. The manufacturer's suggested retail price. 8 A. Yes, ldo.
9 Q. When did you first learn you had paid morc 9 Q. Can you tell me what that is?
10 than MSRP? 10 A. It's an exclusion form.
il A. They sent out a letter approximately a month 11 Q. Is that your signature on the hottom
12 before I got the bike stating that although it was going to 12 right-hand corner of the page?
13 be more than manufacturer's retail price, they believed it 13 A. Yes,itis.
14 was still a fair price. 14 Q. And I'm quoting from that document where it
15 Q. So you received a letter from Twin City 15 says, quote, We have sought our own attorney in this
16 Harley-Davidson that told you you were going to pay more |16 matter, end quote.
17 than MSRP for your hike? 17 A. Correct.
18 A. Correct. 18 Q. Had you retainéd an attomey at that time?
19 Q. And what did you do when you received that 19 A. No.
20 letter? 20 Q. Had you spoken with any attorneys at that time
2] A. Ireceived it the same day as Dave Gough, and J21 regarding pursuing a claim?
22 he said he made a call and talked to a salesman and was 22 A. No.
23 told that that's the way they do it. 23 Q. Had any attorneys contacted you at that time
24 Q. What else did Mr. Gough tell you? 24 regarding pursuing a claim?
25 A. At that time, that's all I recall. 25 A. None except for the attorneys for -- except
Page 42 Page 4
1 Q. Did you ever contact anyone from Twin City 1 for the letter I got for the class action.
2 Harley-Davidson when you received that letter? 2 Q. Your letter says “We have sought our own
3 A. Personally, no. ' 3 attorney in this matter." What does that mean?
4 Q. Did you complain to anybody" 4 A. We were looking for an attorney, sought after.
5 A. Maybe Dave. 5 Q. But you hadn't spoken with any at that point?
6 Q. Have you ever been involved in any other 6 A. T hadn't, no.
7 litigation, Mr. Kmney" 7 Q. Do you know if the Goughs had?
8 A. No. SRR 8 A. Not for sur, 1 don't know, no. -
9 Q. Have you ever made any clauns agamst anyone 9 Q. Have you ever heard the term “frelght and
10 else? 10 setup,” Mr. Kinney?
1. A No IR ’ 11 A. Could you repeat that?
12 (At this time James D. Kinoey Deposition 12 Q. Arc you fa:mhar w1th the terms "ftelght“ and'
13 Exhibit Number 3 was markod for. ldamﬁeatlon 13 “setup™? - ey
14 by the Court Reporter.) 14 A Yes. B
15 Q. Mr. Kmmy,lwmttoshowyouwhatsbwn 15 Q. "What do those” mean" T e
16 marked as Deposition Exhlblt Number 3 Do you necogmze 16 A. T believe shippi handlmg ;
17 that document? e 17 Q. Did you unders t%d that you had to pay’ ffelght
18 A. Yes, I do. 18 and setup at Twin City Harley-Davidson?
19 Q. Can you tell me what that document ns? 19 A. | believed it was built into the cost of the
20 A. It's a copy of the letter I received prior to 20 bike,
21 purchasing my Harley. 21 Q. Do you know how much freight and set-up -
22 Q. And this is the document you were referring to 22 strike that. Do you know what the cost of freight and
23 that informed you that in fact Twin Clty Harley-Davidson 23 setup was?
24 was selling its motorcycles over the manufacturer's 24. A. No, I don't. )
25 suggested | mtail rlee? ” 25 Q. Mr. Kinney, have you had any discussions witl
Kirby A. Konticdy &¥ Page 41 - Page 4
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, Page 45 Pager‘ﬂ
1 anyone at St. Croix Harley-Davidson regarding Twin City 1 (JAMES D. KINNEY)
2 Harley-Davidson? 2
3 A. No, I have not. 3 [, JAMES D. KINNEY. do hereby certify that |
4 Q. Have you ever had any discussions with anyone 4 have read the foregoing transcript of my Deposition and
5 at Harley-Davidson's headquanters? 5 bhelieve the same to be true and correet {or except as
6 A. No, I have not. 6 follows, noting the page and line number of the change or
7 Q. Have you cver had any discussion with anyone 7 addition desired and the reason why):
8 at Freeway Dodge? 8
9 A. No, [ have not. 9
10 (. How about Wally McCarthy dealerships? Have 10
11 you ever talked with anyone at any Wally McCarthy's I
12 dealerships? 12
13 A. No. 13
14 Q. Have you ever attended any motorcycle shows? t4
15 A. | have in the past, yes. 15
16 Q. Did you attend the International Motorcycle 16
17 Show that was held in Minneapolis a while ago? 17
18 A. No. 18 -
19 Q. What motorcycle shows have you attended? 19
20 A. Years ago, the Crocodile production in 20 .
21 St. Paul. 21 b
22 Q. Any others? 22 )
23 A. Not to my recollection, no. 23
24 Q. And, once again, { just want to make clear, 24 Dated this ‘day of , 20
25 you've told me everything you can remember about any 25 (RDH)
Page 46 Page 48
. — . . ™ 1 STATE OF MINNESOTA )
1 conversations or communications you've had with Twin City )ss
. . . 2 COUNTY OF WRIGHT )
2 Harley-Davidson regarding the price of your motorcycle.
.. : 3 Beuthnwndntltookﬂ\edepoﬂuonofmmeso
3 A. At this time, yes. KINNEY on the 15th day of November, 2000, & Metropolitan
. : . . 4 Centre, Suite 1800, 33 So\m\chqﬁ:Su'eet,Mlmeapohs.
4 Q. Is it safe to say your memory is not going to  Minncaota:
| ; point?. . That { was then and Public in and f
S et any better on that point? - _ ‘ “c“;,*ﬁwm&;wm&mf
6 A. 1don't know if anything would jog my memory. , xmwﬂmwf 1 was duly aithorized to administer an
7 I1don't know.
8 That the witness before testify mﬁ was by me first
8 MR. LAFEBER: That's all { have. Thank . duly sworn o testify the whole truth and nothigg but the
9 relative to cause;
9 you, Mr. K.mne'y R 10 ’l'hanhe!mo( wme-::mo«led  der
10 THE WITNESS: you 11 nyduma.md“lhe isatrue of
n MR ISAACSON: Mr. Kmney,you have the 12 %?w given by the witncas o the best of my
12 "Bhttom‘“hc mmptofﬂ“s dcpo.smm and make 13 Thatthe costof the stipt has beea
13 corrections, and that would mvolvegofngtothecourt . " ”mwl ty o . .W.l o foce
14 reporter's office or our office and reading through the ls‘“““““""”&%‘““‘m“‘-m .
15 transcript and making a list of corrections and getting it 16 Mlmmuewwb%ddnp-dum
16 back to the court reporter., You also can waive that right, |, " merid e e of é
17 1 would recommend that you read it.. 15w e i s of o b o=
18 ~ THE WITNESS: 1 would like to read it. 19 That Notioe of Filing was waived.
19 . (Whereupon, at 10:10.a.m., Wednesday, 20 WITNESS MY HAND AND SEAL this ____day of
20 November 15, 2000, the taking of the deposition 2 »2000.
21 of JAMES D. KINNEY was adjourned.) 22
22 23 .
23 24 Court Reporter . R
24 25
2 . ORI i.r;". P SNEE

Page 45 - Page 48 .
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Terrance J. Carter Condcnsclt ™ - DEPO-SQUISH
page | Page 3
I STATE OF MINNESOTA DISTRICT COURT ! TERRANCE JOHN CARTER.
2 COUNTY OF DAKOTA FIRST JUDICIAL DISTRICT 2 the Witness in the above-entitled
3 3 matter after having been duly sworn
“« — 4 deposes and says as follows:
5 5
6 Twin Cities at)ey-Uavidson, 6 CROSS-EXAMINATION
, Prainrits, 7 BY MR. LAFEBER:
8 8 Q. Good afternoon, Mr. Carter. My name is
a v File No. 19-CX-00-9611 9 Michael Lafeber, and I represent Twin City Harley-Davidson.
10 10 I want to begin by asking you if you've ever had your
11 Terrance John Carter, 11 deposition taken before.
12 Detendant. 12 A. Yes.
13 13 Q. For what reason did you have your deposition
14 14 taken?
15 15 A. I was president of one of the smaller unions
16 The Deposition of TERRANCE JOHN CARTER, taken 16 at Northwest Airlines, and in that regard 1 had a
17 pursuant to Notice ot Taking Ueposition, taken before 17 deposition.
18 Randall D. Herrala, RFR, a Notary Public in and for the 18 Q. Any reason to have your deposition taken for
19 County of Wrighr, State of Minnesota, taken on the 13th day 19 anything else?
20 of November, 2000, at Metropolitan Centre, Suite 1800, 333 20 A. Not that [ can remember.
21 South Seventh street, Minneapolis, Minnesota, commencing at 21 Q. So you're familiar with how it works. Let me
22 approximately 3:10 p.m. 22 just remind you of a couple of things. We've got a court
23 23 reporter here, so you need to avoid nonverbal responses
24 24 such as shaking your head. I also need you to avoid
25 25 answers such as uh-huh or huh-huh. It's very difficult for
Page 2 Page 4
1 APPEARANCES: : .
R MICHAEL M, LAFEBER. ESQUIRE, of the Law Firm of 1 the court mp?ner to .get those down.. Okay?
s :'S\E:: BENNETT. E%N & ARUNDEL, Pst;:," ml:;n 2 A. (Indicating in the Affirmative.)
, Minocsota 55402, appearcd for and on behalf of Plainti. 3 Q. Is that a yes?
S SISAM & WATIE, PA- 129 Meteo Boulevar, Edins, Minncsota ¢ A
s 55439, appeared for and on bichalf of Defendant. 5 Q. Second, please let me finish asking my
7 ALSO PRESENT: 6 question before you answer it so we don't talk over each
8 Mr. Mike Kuclbs 7 other. Okay?
s Mr. Kevin Kuelbs 8 A. Okay -
10 *The Original s in the possession of 9 Q. And lastly, please don't answer any questions
y  Auorey Michacl M. Lafeber as of January 25, 2001.* 10 that you don't understand. If I ask you a question you
12 ONDEX PAGE 11 don't understand, feel free to have me rephrase the
13 Cross-Examination by Mr. Lafeber 3 12 question or clarify it for you. All right?
14 Direct Examination by Mr. lsaacson o 13 A. I'll try that. -
15 14 Q. Do we have an agiecment that you won't answer
16 CARTER DEPOSITION EXHIBITS MARKED 15 any questions you don't u tand today?
171 - Harey-Davidson Motorcyce Onderand Deposic 61 16 A. Twill oertainl.y try Kot to. '
18 and Terrance John c,!,;f,‘_'ﬁmim No. 2795, 17 Q. We'll start with an easy one. Please state
19 yl?ﬁfﬁﬁ%%m 18 your full name for the record, p}ease.
20 822094 ’ ’ 19 A. Terrance John Carter, C-A-R-T-E-R.
21 2 - Harley-Davidson Motorcycle Order and 64 20 Q. Mr. Carter, how old are you?
22 e Terrae Toha Cancr: Roceant Rio 33050 21 A. Fifty-three.
R o o 22 Q. And what's your date of hirth?
2 ’iﬁi“fﬁgﬁ%ﬁgﬁi‘i{?%‘sﬁﬁi.'%7."" © 23 AL 325047,
25 ’ 24 Q. And where do you currently live?
25 A. Do you want the address?

Page | - Page
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Page S Page 7
1 Q. Pleasc. | Q. What was Judith's maiden nanwe?
2 A. 20610 Holt Avenue East, Lakeville. Minncsota, | 2 A. Stromberg.
3 P.O. Box 669, Zip Code 55044. 3 Q. Isthat §-T-R-O0-M-B-E-R-(¥?
4 Q. How long have you been at that address? 4 A. 1 helieve so.
5 A. Thirteen days. S Q. Has Ms. Stromberg heen remarried?
6 Q. How about before thicre where did you live? 6 A. No.
7 A. 4201 Trenton Road, Eagan, Minnesota 55123. 7 Q. Does she go by Stromberg today?
8 Q. And how long were you at that address? 8 A. No.
Y A. Five months. 9 Q. Did she retain your name?
10 Q. You don't stay anywhere very long, do you? 10 A. Yes. ‘
1 A. Not sincc my divorce. 1 Q. And when were you divorced from Ms. Stromberg?
12 Q. And where were you at prior to the 4201 12 A. June 21st of this year.
13 Trenton Road address? 13 Q. Does Ms. Stromberg still live in the Cities?
14 A. 4548 1415t Street West, Apple Valley, 14 A. You mean ex-Mrs. Carter? She goes by Carter.
15 Minnesota 55124, 15 Q. Does Mrs. Carter still live in the Twin
16 Q. How long were you at that address? 16 Cities?
17 A. Twenty years. 17 A. She lives at the 4548 address.
18 Q. There we go. Are you presently married? 18 Q. Do you know her telephone number?
19 A. No. 19 A. 423-4133.
20 Q. Have you ever been married? 20 Q. Are you presently employed?
21 A. Twice. 21 A. Yes.
22 Q. When were you first married? 22 Q. Where do you work?
23 A. I believe it was 1966. 23 A. Northwest Airlines.
24 Q. What was your first wife's name? 24 Q. What do you do for Northwest Airlines?
25 A. Kay. Are these questions relevant to this 25 A. Technical manual writer.
Page 6 Page 8
1 case? 1 Q. How long have you held that position?
2 Q. Yes, they are. And what was your first wife's | 2 A. I'm sorry, do you want to know how long I was
3 name? 3 a technical manual writer, or how long I've been at
4 A. Ibelieve I stated Kay. 4 Northwest Airlines?
5 Q. And her maiden name? 5 Q. How long have you been a technical manual
6 A. I'm sorry, I can't remember right now. 6 writer?
7 Believe me. 7 A. Since '89, 11 years.
8 Q. Do you still have any contact with Kay? 8 Q. And how long have yeu been at Northwest
9 A. Yes, through my two children. 9 Airlines?
10 Q. Does she live in the Cities here? 10 A. Thirty-four years.
11 A. Apple Valley. 11 Q. I'm assuming that's a full-time position?
12 Q. Does she have a telephone number? 12 A. Yes.
113 A. Idon't remember it 13 Q. Let me ask you about your educatxon Dld you |
14 Q. Has she been remarried? 14 graduate from high school? .
15 A. Yes. 15 A. Yes.
16 Q. Do you know her present last name? 16 Q. What year? 1
17 A. T-A-N-G-E-N. 17 A. '65S.
18 Q. Tangen? 18 Q. Where did you go to school?
19 A. Yes. 19 A. South.
20 Q. How long were you married to Kay? 20 Q. Do you have any formal education beyond high
21 A. Ten years. 21 school?
22 Q. And at some point in time you were remarried? |22 A. My radio, electronics training at Elkins
23 A. Yes. 23 Institute.
24 Q. And what is your second wife's name? 24 Q. What was the name of the institute?
25 A. Judith. 25 A. E-L-K-I-N-S.

Page 5 - Page 8
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Terrance J. Carter Condcnsclt ' DEPO-SQUISH
Page 9 Page 11
I Q. Any other formal education? I sold your motoreycle to private parties?
2 A. Quite a few classes through work, formal 2 A. Ycah, of course. 1'm sorry, yes, | did. |
3 classes that would qualify me for credits, but I haven't 3 traded a new Harley to a Cadillac deuler. Yes, 1 did.
4 used them. 4 Q. What do you mean by a new Harley?
5 Q. Okay. Any military service? 5 A. Tjust bought it.
6 A. No. 6 Q. Do you remember which Harley -- and when was
7 Q. Do you have any criminal record of any type? 7 that?
8 A. No. 8 A. 1998 Red Heritage, XSt and it was to Wally
9 Q. Mr. Carter, how many Harley-Davidson 9 McCarthy's, and it was right around May or June of '98, o
10 motorcycles have you owned? 10 the best of my recollection.
11 A. @can't remember. Over my lifetime? 11 Q. Where did you purchase that motorcycle from?
12 Q. Yes. 12 A. Twin Cities South.
13 A. Twenty. 13 Q. And what is your best recollection as to when
14 Q. When did you first get involved with 14 you had purchased that motorcycle?
15 Harley-Davidson motorcycles? 15 A. Somewhere around the early part of 1998, carly
16 A. Probably 25 years ago. '73 for sure. How 16 or middle, May, June, somewhere around there.
17 long ago was that? Twenty-seven years ago? Yeah, '73 17 Q. Other than thls transaction with Wally
18 probably was the first year. 18 McCarthy's dcalcrshlp, do you recall selling any
19 Q. How many Harley-Davidsons do you presently 19 motorcycles to any other either motorcycle dealers or
20 own? 20 automobile dealers? :
21 A. Zero. 21 A. No. You refreshed my memory. When you said
22 Q. What was the highest number of Harley-Davidson 22 sell to a dealer, I don't feel 1 did that with Wally
23 motorcycles you owned at any one time? 23 McCarthy's. I traded it for another vehicle, but [ don't
24 A. Thad two. 24 ever remember selling a Harley to any dealer, no.
25 Q. Have you ever owned more than two at any one 25 Q. Who did you deal with at Wally McCarthy?
Page 10 Page 12
1 time? 1 A. Sonnen, S-O-N-N-E-N, is the salesman's name.
2 A. Not that I can remember. 2 I happen to know his name because he's a relative of
3 Q. Let's do it this way: Why don't you tell me 3 somebody I work with at Northwest Airlines.
4 which Harley-Davidson dealers that you've dealt with. | 4 Q. Have you ever dealt with a gentleman by the
S A. Donahue, St. Croix, St. Paul, Twin City, 5 name of Dave Robson?
6 Faribault. I've been to the North store, but I don't think| 6 A. Yeah, I believe I have. Now, that reminds of
7 I've bought a bike from you guys. 7 asecond deal, but I can't remember what it was at Wally
8 Q. So when you say Twin City Harley-Davidson, | 8 McCarthy's. -
9 you're referring to the South store" 9 Q. Tell me the best you can remember about any
10 A. Yes. 10 dealings you've had with Mr. Robson.
1 Q. Any others that you'can rccall" E 11 A. If I remember correctly, he was the Sonnen,
12 A.No. 12 the salesman's boss. He was the manager or something, and
13 Q. And have you ever pu_rchased your bikes from |13 the name is just familiar. I'm just guessing. You came up
14 pnvate md_lvxduals" o o 14 with a name. I'm assuming that it was his boss, because
15 A Yes R 15 therewasoneotherguyl t with.
16 Q. Do you rcmcmbcr any of their names? 16 And 1 still believe ®all had to do with thie
17 A. No. 17 Red Heritage, so I don't know if there's anything else
18 Q. Have you ever sold your Harley-Davidson 18 involved, but it seems to me there was another bike, but 1
19 motorcycles to dealers? 19 don't know if it was for me, but I sold to them. A friend
20 A. [ don't think so. 20 of mine sold one to them, a Springer.
21 Q. Have you -- I'm sorry, go ahead? 21 Q. Who was the friend of yours?
22 A. T was going to say if you've got anything that |22 A. Max Olivera, O-L-I-V-E-R-A. He bought a
23 refreshes my memory, please show it because I can't |23 Springer and sold it right away to Wally McCarthy's.
24 remember if 1've sold one to a dealer or not. 24 Q. Do you know where Mr. Olivera had purchased
25 Q. If it wasn't it to a dealer, would you have 25  his motorcycle?

Kirby A. Kennedy & Associates (952) 922-1955
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Page 13
A 1 thought it was St Paul.

Page 15
Q. The other motoreyceles, the other

1 |
2 Q. How did you come to sell your motoreycele to 2 Harley-Davidson motorcycles that you owned, you've sotd
3 Wally McCarthy or trade it in? Tell me how that 3 them to private parties?
4 transaction oceurred, 4 A. Mostly, I helieve, yes, or all of them. |
5 A. They had kind of a rare ss camaro. It was 5 can't remember exactly who | sold them to.
6 coming back from lease. The value was pretty close. | 6 Q. Do you remember the names of any of those
7 could trade in the hike and save all the sales tax, and the 7 private partics you sold the motorcycles to?
8 price on the Camaro was four or five thousand under book, 8 A. Sure. | sold one to my son's wile's sister.
9 and it was a deal [ couldn't pass up. 9 Her name 1s Dawn H-O-E-F-T.
10 Q. What do you mean hy you could save sales tax? 10 I sold one to a policeman in Lagan. 1 can't
H A If you trade, you only pay sales tax on the 11 remember his name. He ended up riding with me,
12 difference. 12 I sold one to -- 1 sold them to relatives,
13 Q. Do you remember the date you traded in that 13 friends, people 1 wanted to get in on the business.
14 motorcycle to Wally McCarthy? 14 Q. I'm sorry, these were people you wanted to get
15 A. It was within three weeks of when 1 purchased 15 in on the business?
16 the bike. Ican't tell you what that day was, but it was 16 A. Not specifically. It's just it was -- you
17 right around that May, June time frame. 17 know, I liked to sell it to people [ knew.
18 Q. Do you remember how much you were credited for |18 Q. Did you consider this a‘business?
19 the trade-in? 19 A. Absolutely not. I meant the business of
20 A. No. Somewhere around eighteen. 20 riding motorcycles. :
21 Q. Do you remember if it was more than you had 21 Q. Okay. Why don't you give me the names of some
22 paid for the motorcycle? 22 of these other relatives and friends that you sold your
23 A. [ do remember for a fact that it was not. 23 motorcycles to?
24 Q. Had you already made the decision to do a deal 24 A. I can't remember. I gave you all the ones I
25 with Wally McCarthy before you obtained possession of that |25 can remember right now. I apologize.
Page 14 Page 16
I motorcycle? 1 Q. Do you have any documentation from any of
2 A. No. 2 these sales? '
3 Q. When did you originally make the decision to 3 - A. I'm sure I have records, probably not from ali
4 trade that motorcycle in at Wally McCarthy? 4 of them.
5 A. After I found out what Twin City South was 5. Q. If I ask you to provide those to your
6 going to charge me for the bike, and after [ got it home, | 6 attorney, would you be able to do that for me?
7 started making plans to get rid of it. 7 A. As many as I have, he's welcome to.
8 Q. You knew you could have elected not to take 8 Q. Okay. -—
9 that bike. Correct? 9 A. And my son, he bought one from me too.
10 A. And I waited three years for nothing? 10 Q. What's his name?
11 Q. But you understood you did not have to take 11 A. Thomas John Carter.
12 the bike. Correct" , 12 Q. Did you make a profit on the sale of any of
13 A Comect. 13 these motorcycles?
14 Q Is it safe to say you took it because you knew 14 A. Sometimes I made more. Mostly I made less.
15 you oould still sell it or you thought you could sell it 15 Q. Tell me about the times you ¢an remember that
16 for more money? 16 you made a profit on the sale of the rcycles.
17 A. No, it's not safe to say that. I took it 17 A. 1 can't think of any offhand, but I do
18 because I had waited three years for the bike. 18 remember that I got all my money back and sometimes I felt
19 Q. But you knew when you picked it up you were 19 good and sometimes I just got out from under it. My policy
20 going to get rid of it right away. Correct? 20 was to buy in the spring when it was time to ride and get
21 A. Somewhere around that time I made that 21 rid of them in the fall so I didn't have to winter the
22 decision. I don't know if I bought it and then made the 22 bikes. The prices of a Harley allowed people to do that
23 decision. I was angry at the time that I was forced to pay 23 and not lose too much money.
24 that price, yes. So I don't know exactly when it was 1 24 Q. Did you ever buy a motorcycle with the
25 made that decision. 25 intention of reselling it for a profit?

Page 13 - Page 16
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Page 17 Page 19
1 A. T'would like to selt everything [ buy at a I dealt with most frequently?
2 profit eventually because 1 usually don't keep things very 2 A. Yes.
3 long, more than one scason, but specifically to tum it, 3 Q. What would those be?
4 no. 4 A. Mustangs, Camaros.
5 Q. Are there any other types of goods that you 5 Q. Those two in particular?
6 routinely buy and sell in a short period of time? 6 A. Mostly, recently, last five or ten years or
7 A. No. Well, cars, yes, but not for the business 7 eight years, I suppose.
§ or the purpose of making money on them. 8 Q. Do you advertise?
9 Q. How many automobiles have you owned in the 9 A. Yes.
10 last ten years? 10 Q. Adovertise for the sale of your vehicles and
11 A. Maybe 50, maybe 150, I don't know. 11 motorcycles?
12 Q. You have potentially owned 150 automobiles in 12 A. Yes.
13 the last ten years? 13 Q. And where do you advertise motorcycles that
14 A. Quite possibly. 14 you have for sale?
15 Q. Do you make a profit off the sale of these 15 A. Minneapolis Star and Tribune.
16 automobiles? 16 Q. Anywhere else?
17 A. Not usually. 17 A. St Paul.
18 Q. Why would you have owned so many automobiles {18 Q. Anywhere else?
19 in the last ten years? 19 A. 1believe when I helped my brother-in-law sell
20 A. [like to change cars. 20 his bike, I used the Internet the last time, this last
21 Q. 150 is a lot of automobiles. 21 year.
22 A. Okay. 22 Q. Anywhere else?
23 Q. Have you ever made a profit on the sale of an 23 A. Not that I can think of.
24 automobile? 24 Q. Do you have any friends or relatives in the
25 A. Sure. 25 Harley-Davidson business?
Page 18 Page 20
1 Q. If you had made a profit on the sale of a 1 A. Not that I know of.
2 motorcycle or the resale of an automobile, would you have 2 Q. When did you first begin dealing with Twin
3 reported those profits on your income tax statements? 3 City Harley-Davidson?
4 A. If it's required, of course. I always talk to 4 A. I'd been out there many times, but [ believe
5 my tax man about all my income. 5 the first bike I bought was a '91 Shrine bike.
6 Q. Would you have kept documentation of all the 6 Q. Do you remember which store that would have
7 transactions, your automobile transactions in the last ten 7 been from? .
8 years? 8 A. South. -
9 A. All of them, no. 9 Q. Do you remember when you would have purchased
10 Q. Some of them? 10 that motorcycle? '
I A. Yes, | have some. 11 A. Sometime probably mﬂy '91, maybe even late
12 Q. If I asked you to provnde those to your 12 '90. 1don't know when they came in. Mike might remember.
13 attorney, would you be able to do’ that" 13 Q. Is a Shrine bike unique in any way? .
14 A. As many as I have. e 14 A. If I remember correctly, somotlmcs they have
15 Q. Do you normally deal with automoblfe 15 unique badgmg or color, paingeolors. Everythmg else is
16 dealerships in the purchase and ncsalc of automobiles or 16 typicatly loaded with options, B that's negotiated when
17 private parties? 17 they'reordered.
18 A. Both equally. It doesn't matter. 18 Q. Is there a specific reason why someone would
19 Q. Are there some dealerships that you deal with 19 be interested in a Shrine bike?
20 more often than others? 20 A. Yes, because they're a Shriner and they ride
21 A. Not as a rule. ['ve bought cars from a lot of 21 them in parades.
22 dealerships, but I don't keep going back to the same one 22 Q. Are you a Shriner?
23 for any particular reason unless they have something 1 23 A. Yes.
24 want, 24 Q. How long have you becn a Shriner?
25 Q. Are there specific types of cars that you have 25 A. Since '89 or '90.
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i Q. 1"'m not rcal familiar with that organization. f A. 1 would have o agree.
2 Is it divided into different chapters or locations? 2 Q. And I'm guessing you arc {amiliar with the
3 A. Yes. Osmond, which is St. Paul, and Zurah, 3 practice of waiting lists at Harley-Davidson dealers?
4 which 1s Minncapolis. 4 A. Somewhal, yes,
S Q. Is there 1s a specific onc that you belong to? 5 Q. When did you {irst become affiliated -- when
6 A. Osmond. 6 were you first exposed to this waiting list practice?
7 Q. And s it divided any narrower than that? Are | 7 A. I'd bhe guessing,
% there local affiliates? 8 Q. Can you give me your best estimate’”!
9 A. Not that I know of. | haven't been -- 9 A. 93, '94.
10 Q. When did you first ride a motorcycle in a 10 Q. Do you remember the first dealer that you
1t Shriner cvent? it placed your name on a waiting list at?
12 A. '91 1 went with all the Shriners to an 12 A. It's only been on -~ | take that back. |
13 invitational, the Zurah Shriners, in the parade in 13 think 1 was on a waiting list at St. Paul and St. Croix,
14 Farmington. 14 but the first onc would have been Twin Cities South.
15 Q. How many times have you ridden a 15 Q. Let me ask you about your ¢xperience at
16 Harley-Davidson motorcycle in a Shriner event? 16 St. Paul Harley. Did you have to place a deposit to get on
17 A. Actually just that once. 17 a waiting list at St. Paul Harley?
18 Q. And that would have been in '91? 18 A. Not to get on the list. Only when there was
19 A. Yes. 19 some kind of a trigger date from the factory, then they
20 Q. Did you use the motorcycle that yodfreferred |20 wanted money, if I remember correctly.
21 to that you purchased in 1991 from the South store? 21 ¢). Did you ever have to place a deposit to place
22 A. Yes. 22 your name on a waiting list at St. Croix Harley?
23 Q. Did you sell that motorcycle? 23 A. Yes.
24 A. Yes. 24 Q. Do you know how much you had to place down
25 Q. Do you remember who you sold that motorcycle |25 there?
Page 22 , Page 24
I to? 1 A. 1don't remember, three to five hundred,
2 A. | might have traded it to Faribault Harley. 2 somewhere in there.
3 ['mnot sure. 1 really don't remember, to be honest with 3 Q. Are you familiar with the practice whereby
4 you. . 4 people sell their spots on a waiting list?
5 Q. Did you buy any more Shriner type bikes after 5 A. Absolutely not.
6 you got rid of that one? 6 Q. You've never heard of that happening?
7 A. Not that I remember. 7 A. Yes. We discussed it once at Twin Cities
8 Q. Now, you've purchased and sold quite a few 8 South, and Mike Kuelbs said itsabsolutely never happened on
9 Harley-Davidson motorcycles. Correct. Is that fair to 9 his waiting list. It was not allowed.
10 say? 10 Q. Did he say it never happened, or it wasn't
11 A. Sounds reasonable, yes. 11 allowed? ’
12 Q. So you're familiar with the market for 12 A. He said it wasn't allowed, and I guess I don't
13 Harley-Davidson motorcycles? ' 13 remember for sure whether he said it hadn't happened.
14 A. Somewhat, I suppose. . 14 Q. Mr. Carter, it's my understanding you're
15 Q. You understand that wpecxally over the last 15 claiming damages from Twin City Hgrley-Davidson; is that
16 ten years or so, the dcmand for Harley-Dawdson motorcycl&s 16 correct? {
17 has been extremely high? 17 A. Yes.
18 A. Yes. 18 Q. And what damages do you claim you're entitled
19 Q. And do you understand the difference between 19 to?
20 manufacturer's suggested retail price and market value? 20 A. $1500 per motorcycle for the two that 1
21 A. I think so. 21 purchase and $1500 for the one that I finally refused to
22 Q. And do you understand -- is it fair to say 22 buy.
23 that over the course of the last ten years, the market 23 Q. So you're claiming damages for three separate
24 value for Harley-Davidson motorcycles has been higher than |24 motorcycle transactions?
25 MSRP? 25 A. Yes
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Q. And wihcre do you come up with the $1500

Page 27

wasn't aware of any changes. Also | had had conversations

I i
2 figure? 2 with Mike, how he was very proudly proclaiming that they
3 A. That's how much they charged me over Msre. 3 were letting these bikes go cheaper than market value and
4 Q. But onc of the motorcycles you never actualtly 4 it was hurting them, but they were hoping they would keep
5 paid for or obtained. Correct? 5 loyal customers by doing that.
6 A. That's correct. 6 Q. So you're basing your heliel on the fact that
7 Q. Well, let's start with the first motorcycle 7 you had previously bought a bike for what you helieved to
& you claim you'rc entitled to damages for. Do you remember | 8 he MSRP?
9 what year you purchased that motorcycle? 9 A. No. And partially. The Shrine bike that |
10 A. Thelieve it was a '97 Standard. That would 10 bought was not at MSRP. It was below MSRP because there's
11 be an FLST -- no, that's Softail. F-L -- I'm sorry. 1 11 moncy that comes from the dealership and from the
12 don't remember what that is. 12 manufacturer that gives the Shriners discounts on
13 THE WITNESS: Come on, Mike. 13 motorcycles, so that wasn't relative. But if [ had bought
14 Q. Had your name been on a waiting list for that 14 a bike that wasn't a Shrine bike, those were the figures
15 motorcycle? 15 that I would play with, would be MsRrr. Those were the
16 A. Yes. 16 deals. And I had negotiated deals with Mike or Dave or
17 Q. Do you remember when you put your name on a 17 whatever salesman beforc And those would be the figures.
18 waiting list for that motorcycle? 18 Ididn't buy every blkc I negotiated on.
19 A. No. It scemed to me it was about two and a 19 Q. It's your testimony that the '97 FLXT
20 half years before it came in. That's all [ can say. 20 motorcycle we're talking about was the second motorcycle
21 Q. Soroughly '95, '94? 21 you purchased from Twin City Harley-Davidson?
22 A. Yes. And that was my first experience. 22 A. Best I can recall, I believe it is.
23 THE WITNESS: Sound about right? 23 Q. And prior to that you had purchased the ‘91
24 Q. Do you remember who you dealt with at Twin 24 Shriner motorcycle that we talked about earlier?
25 City Harley-Davidson with respect to this motorcycle? 25 A. Yes.
Page 26 Page 28
1 A. 1 usually dealt with Dave Borri, but 1 can't 1 Q. And you didn't get that bike at MSRP?
2 say he was every deal I ever did. He certainly wasn't 2 A. Igot it below MSRP.
3 every conversation 1 had. 3 Q. Tell me about any other transactions hetween
4 Q. Is there anyhody else you recall dealing with 4 those two motorcycles where you believe you negotiated
5 with respect to this motorcycle? 5 based on MSRP.
6 A. Yeah. Rodney Schmidt -- oh, I'm sorry. With 6 A. With anybody? Anywhere?
7 respect to this motorcycle, I can't remember anybody else 7 Q. No, at Twin City Harley-Davidson.
8 for sure. 8 A. Oh, I can't iémember any. I've talked bikes.
9 Q. Are you certain that you dealt with Dave Borri 9 I've been in there so many times over the years. 1go in
10 for this motorcycle? 10 ten times a year, and we talk pnces and we talk blk&s
1 A. No, I'm not. 1l Q I'm gomg ‘to ask you agam, ‘What'do you base’
12 Q. So you don't recall who you dealt with? 12 your belief that you-were going to get that motorcycle
13 A. No. I just said I mostly dealt with Dave 13 that '97 FLXT, at MSRP?
14 Borri whenever T was at South. That's all I can honestly 14 “A. Beciuse at the tum'l put my money down, 1
15 say. I think it was Dave, but don't pin me to the wall. 15 believe that's what they wtscllmg them for and had no
16 Q. And you're claiming you understood you were 16 reason to think ofhérwise.
17 going to get this motorcycle when it became available at 17 Q. And what did you base your belief that that's
18 MSRP? 18 what they were selling those motorcycles for?
19 A. Yes. 19 A. Ican't put my finger on it. They didn't tell
20 Q. And what do you basc that claim on? 20 me anything different. I knew that that's what they had
21 A. That's what | helieve they were selling them 21 been selling them for when [ talked prices with them
22 for at the time. 22 before, and T was led to believe that that's the way it
23 Q. What did you hasc that belief on? 23 was, that nothing had changed. [ was specifically not told
24 A. Becausc that's what they were selling them for 24 anything had changed.
25 the last time I bought a bike at Twin City Harley, and 1 25 Q. I'm going to ask you again. What did you base
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1 your belief that they had been selling hikes prior to that | Q. Between the time you placed your name on the
2 at MSRP? 2 waiting list until the time it hecame available w0 you. did
3 A, Well, the prices they had offered me hikes 3 you have any subsequent discussions with anyone at Twin
4 for. 4 City Harley-Davidson about what the price of that
5 Q. Okay. Wihen had you been offered a price on a 5 motorcycele was ultimately going (o be?
6 maotorcycle prior to this '97 FLx1? 6 A. Never.
7 A, Sometime between 91 and '94 when 1 got on the 7 Q. When was the next time you had any discussions
8 lisu & with anybody about the price of this motoreyele?
9 Q. Do you remember who you dealt with on those 9 A. Probably six months after I bought the
10 occasions? 10 motorcycle.
11 A. Talways talked to Mike or Dave Borri or Rod 1 Q. So you even took possession of the motoreyele
12 Schmidt, or there's a couple of managers that have come and |12 without having any detailed discussions about the price?
13 gone there. 1've talked to a lot of people. i3 A. That's correct.
14 Q. Can you remember specifically what any of 14 Q. You were just quoted a price and you paid it?
15 - those individuals may have told you at any given time about |15 A. Right. Put it on the purchase order. It
16 price? 16 didn't say what Msrp was. They said that was the price. 1
17 A. They had told me the price of the bike. | 17 trusted they were doing the deal we had negotiated, and [
18 would check it on the brochure they gave me and see what 18 went about my way. -
19 they were selling them for and what they went for. That's 19 Q. Did you check the MsRe price when you picked
20 how I based my decision. 20 up the motorcycle?
21 Q. What brochure are you talking about? 21 A. No, didn't think I had to.
2 A. Harley-Davidson prints out typically two 22 Q. How did you eventuaily learn that what you had
23 brochures, a large one and a small one. They're identical 23 paid was not MSRP?
24 except for the small one always has the prices MSRP in it. 24 A. My son-in-law's motorcycle came in. and he was
25 And I always got a small brochure. 1 was always given one |25 complaining because he checked Msre and found out that they
Page 30 Page 32
I or always got one, or whatever. And that's how I based my I were going to charge him $1500 over. And in discussions
2 prices. 2 that he said he had with Twin City, they told him that
3 Q. And this was a brochure that had been produced 3 they'd been doing that for a long time. So I went back and
4 by Harley-Davidson Corporation? 4 checked the last bike I bought and found out they did it to
S A. [ believe so. 5 me. I was very angry.
6 Q. Was this a glossy, colored brochure? 6 Q. What's your son-in-law's name again?
7 A. Yes. 7 A. Jerry McDonald.
] Q. Multipage? 8 Q. Does he live in the Twin-Cities?
9 A. Yes. 9 A. Lakeville, Now he lives in New Market, I'm
10 Q. Other than these prior occasions that you had 10 sorry. '
11 attempted to negotiate the price of a motorcycle, did you 11 Q. So did you check your price against MSRP?
12 base your belief that you were going to get the '97 FXLT at 12 A. Then?
13 MSRP on anything else? V ' 13 Q Yes? . .
14 A. Yes. When I was negotiating or lookmg at the 14 A Slx months lg,ter, four months later whenever
15 price of getting on the list, I was handed one of the 15 1twas,yw . ,
16 smaller brochures, and I looked through it and saw Msre. ~ }16 Q. And what dxd you fmd? ‘,
17 Nobody said there was going to be anything over and above |17 A. LikeI just told you, I ‘found they had charged
18 that or anything different than that. And so I was, I 18 me $1500 over like they were trying to charge him.
19 believe, specifically led to believe that's the way it 19 Q. What did you do at that point?
20 would be. 20 A. I went right to Twin City Harley and talked to
21 Q. Now, eventually that motorcycle became 21 Dave Borri or Mike, and we had some conversations.
22 available to you? 22 Q. [ want you to tell me everything you can
123 A. Yes. 23 remember about those conversations.
24 Q. And you did purchase it? 24 A. That's impossible because we haven't got
25 A. Yeah, 25 enough time here to go into all the conversations we had.
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i Over the next month, month and a half, we had many 1 fall.
2 conversations, but I do remember that I was on the list for 2 Q. Do you remember who you sold that motorcycle
3 that '98 Heritage, and so | said, You ripped me off on that 3 to?
4 last bike. What are you going to do on the next one? And 4 A. No.
5 after several conversations with Dave Borri and he said he 5 Q. Do you remember what you sold it for?
6 couldn't do anything, Mike said, I will take care of you. 6 A. No.
7 Don't worry about it. 7 Q. Do you know if you sold it for more or fess
8 Q. And this conversation supposedly took place 8 than you had purchased it for?
9 approximately six months after you picked up that '97 bike? | 9 A. T'm pretty sure it was less because 1 had
10 A. All I can say for sure it's within two or 10 extras on it, so I took a little bit of a bath on it. |
11 three days of when I found out they charged me $1500 extra |11 figured the little money I lost during the year was the fun
12 on the Standard. 12 1 was paying for.
13 Q. And is that the best you can remember verbatim 13 Q. Now, you said you're claiming damages for
14 what Mike Kuelbs said to you? I will take care of you? 14 three separate motorcycles.
15 A. Those are the words that he said. 15 A. Yes.
16 Q. Did he say anything else? 16 Q. I think we just got done talking about the
17 A. Yes, I'm sure he did because we had many 17 first motorcycle.
18 conversations. [ can’t possibly remember it all. If you I8 A, Yes.
19 would have anything to refresh my memory, I'd appreciate |19 Q. I 'want you to tell me about the second
20 it 20 motorcycle you're claiming damages for.
21 Q. Well, do you remember if Mr. Kuelbs made any 21 A. That was the red '98 Heritage, FLXT C.
22 statements to you about whether or not you had been 22 Q. What year was that?
23 promised a bike at MSRP? 23 A. '98, I believe.
24 A. Yes. 24 Q. Had your name been on the waiting list for
25 Q. And what did he say about that? 25 that motorcycle?
Page 34 Page 3¢
1 A. [ believe I remember that he denied promising 1 A. Yes. ‘
2 me a bike at MSRP. His denial was based on the fact that 2 Q. Do you remember when you put your name on a
3 he never mentioned MSRP. 3 waiting list for that motorcycle?
4 Q. Did you ever have any discussions with 4 A. I'm pretty sure it was around '95.
5 Mr. Borri? 5 Q. Was there a specific salesman that you dealt
6 A. Yes. 6 with for that motorcycle?
7 Q. Did Mr. Borri make any statements to you 7 A. [ think it was Dave Borri again.
8 regarding whether or not he had promised you a bike at 8 Q. And you befieved you were going to get that
9 MSRP? 9 ‘motorcycle for MSRP as well?
10 A. Idon't believe I pressured Dave Borri for 10 A. Yes.
11 that. Dave Borri is in the middle. He doesn't make 1 Q. And what do you base that claim on?
12 policy, so I wouldn't put him in the middle, and 1 don't 12 A. Mike's statement that he said he would take
13" believe Dave Borri would intentionally mislead anybody. 13 care of me after we had our long heated discussions since
14 Q. Now, earlier you said you're claiming damages 14 the last bike. - -
15 for three motorcycles. 15 Q. Okay. [ want to gck up to the time you
16 A. Right. 16 originally put your name -- %ot your name on the waiting
17 Q. Let me back up. With respect to the '97 FLXT 17 list for that motorcycle. "
18 motorcycle -- 18 A. That was prior to me knowing that they had
19 A. It's not an FLX. it's an FLT. 1 believe it's 19 charged me too much for the other bike that I just bought.
20 an FLT. 1 believe that's called a standard. 20 Are you following me?
21 Q. Do you still have that motorcycle? 21 Q. Yes. It's my understanding you put your name
22 A. No. 22 on the waiting list for the '98 bhike in '95.
23 Q. When did you sell that motorcycle? 23 A. 1 believe it was somewhere around there, and
24 A. Oh, boy, probably the fall of that year. 24 it was before I knew what they were doing on price.
25 That's what [ typically do is sell all my bikes in the 25 Q. Wlhen you got your name on the waiting list for
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I that bike, on what do you basce your claim that you helieved I said that phrase meant he could give me the bike he wanted.,
2 you were going to get that hike [or MSRP? 2 He didn't have 1o give me any bikes that were on the list.
3 A, Same claim | based my first one on. 1 had 3 He could give me a Sportster. That's exactly what Mike
4 nothing, no idea that they had changed their pricing 4 Kuclbs said.
5 structure. S The second part of the disclaimer was we don't
6 Q. So you had absolutely no additional 6 guarantee prices. At the time T was putting iy money down,
7 information at that time that made you belicve you were 7 he said that meant the prices changed every year, ['m
8 going to get the bike wt Mske other than the information 8 going, yes. Msre changes every year, and we don’t know what
9 you had when you placed your name on the waiting list for Y that's going 10 be, so he can't guarantee what that price
10 the first bike? 10 is going be. When it came tine to buy the hike, then that
i A. Again, they gave me a brochure that had MsRre 11 statement changed to | can charge you anything [ want,
12 in it, and they didn't say anything about changing the 12 And there was a third thing. | can’t ramember
13 pricing structure, so | had the same information 13 what it was right now. but if you show me the disclaimer.
14 reconfirmed. 14 I'll tell you what their little twist on that one was.
15 Q. When you would get these pricing brochures, 15 Q. When do you first recall being asked to sign
16 would you make it a point to read through the brochure? 16 any disclaimers? Were you asked to sign these disclaimers?
17 A. Oh, absolutely. 17 A. You mean the receipt I was given for my money?
18 Q. In its entirety? 18 Idon't remember at all. *
19 A. [ tried. 19 Q. These disclaimers you're talking about were
20 Q. And anything in there that dealt with price, 20 located on the receipts that you received? +
21 you would be very careful to pay close attention to that 21 A. Onone. I've just seen the disclaimer, I
22 language? 22 don't remember if it was on one of my receipts. It could
23 A. [ would look at the price on a particular 23 have been. 1do know that the disclaimer got longer from
24 model | was going on. 1'd look at other ones for 24 one receipt to the next. I seem 10 remember that. Tt was
25 comparison. | certainly didn't remember them all all the 25 like, if I remember right, a red stamp.
Page 38 Page 40
1 time. 1 Q. Soit's possible these disclaimers weren't
2 Q. But you would read through the brochures 2 present on your receipts?
3 carefully? 3 A. Possible.
4 A. Yeah, | was interested in the bikes. 4 Q. If they weren't on your receipts, where would
5 Q. Between the time you put your name on the 5 you have come to know of these disclaimers?
6 waiting list in '95 for the '98 Heritage until the tine you 6 A. Showed me the disclaimer on another receipt or
7 discovered you supposedly paid too much for the '97 bike, 7 adisclaimer that he said he gave to everybody when they
8 did you have any discussions with Twin City Harley-Davidson 8 got receipts. -—
9 about the price of that red ‘98 Heritage? 9 Q. 1 want your best recollection of when you
10 A. Other than the disclaimers they put on the 10 first became aware of these disclaimers. .
11 receipt that I got, we didn’t have any discussions on the 11 A. 1believe it would have been in the :
12 price specifically. 12 discussions at the time I found out about the cxtra pnoe I
13 Q. What disclaimers are you talking about, 13 paid on my '97 and was trying to make sure I dldn't have to
14 Mr. Carter? 14 pay that on my '98, somewhctemthatpenodofumc L
15 A. Well, I had an interesting discussion. I 15 Q. So prior to that, you would have never been .
16 can't remember if it was Mike beforchand or Mike afierwards 16 asked to sign one of these disclaimers §¢ had any '
17 or Dave beforchand, but they had three provisions on the 17 discussions or conversations with anybody about the
18 disclaimers. One of them was they couldn't guarantee a 18 contents of these disclaimers?
19 specific model bike. At the time [ was putting my money 19 A. 1don't remember having any, and I don't ever
20 down and my name on the list. they said you can wait three 20 remember being asked to sign a receipt. They were giving
21 years for a model that Harley isn't making anymore. Put 21 my a receipt for the money I gave them. [ don't know why I
22 your name down now for a Bad Boy in '95, and in '98, when 22 would have signed anything. [ may have. I just don't
23 it comes in, there are no Bad Boys. They don't make them. 23 remember.
24 So they can't possibly guarante that. 24 Q. | think we started talking about these
25 When it came time for me (o buy my bike, he 25 disclaimers because [ asked you if you had had any other
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1 conversations or communications with anybody at Twin City 1 the price of that motorcycle would be?
2 Harley-Davidson about the price of the second motorcycle 2 A. Yes, Idid.
3 between the time you placed your name on the waiting list 3 Q. And [ want to know as hest you can recall
4 for that motorcycle until the time you learned or believed 4 1oday verbatim what was said during that conversation.
5 that you had been overcharged for the ‘97 motorcycle. Were 5 A. T had more than onc. And to recall verbatim
6 there any other communications with Twin City 6 would be doing an injustice to both of our memaorics. Mike
7 Harley-Davidson about price during that time? 7 denied that he gave me the impression that he was going 10
8 A. On the price of my '98 red Heritage? 8 insulate me from the $1500. 1 told him specifically that
9 Q. Correct. 9 that's what he led me to believe. and we disagreed on that.
10 A. Prior to me finding out that they had ripped 10 Then he went into a long dissertation about how he noeded
11 me off on the '97. no, 1 do not remember any. Nothing 11 1o get in on the market value and that was perlectly okay
12 would trigger me to let me know that that price was going 12 f{or him to do that. And then Leo came in. his father --
13 1o be up there. 13 THE WITNESS: He's your father. Right?
14 Q. Now, eventually the '98 Heritage becamne i4 A. Anyway, and then they pulled me off the {loor
15 available to you. Correct? 15 because I guess I was getting loud. and we went into an
16 A. Yes. 16 office. Now, this might have been three or four
17 Q. And what happened when that motorcycle became 17 conversations later. Ansl' they went in justifying charging
18 available to you? 18 the higher prices, and I couldn’t get them to understand
19 A. I remember distinctly looking up the price 19 that they can do that and [ don't care. but don't take my
20 wmsre on the bike, and when Dave Borri called me and told ine 20 money when we have a deal here and change the deal later.
2] the bike was in, I asked him what was the price. And he 21 That's what I had my problem with. When [ gave my money. |
22 told me the price over the phone, and I said that's still 22 believed it was going to be at MSRP or what | believed they
23 got the $1500. Mike Kuelbs said he would take care of me. 23 were selling the bikes for at that time. And I had nothing
24 Dave said I don't know anything about that. 1 said dont 24 1o feel they were doing anything differently.
25 worry about it. I'l} talk 10 Mike. 25 Q. Did you reach an agreement with respect 10
Page 42 Page 44
1 Q. What happened next? 1 price at that time?
2 A. Then he went in and talked to Mike. 2 A. Not to my satisfaction. He stuck with his
3 Q. And what was said? 3 price and that was the way it was, period. He gave me a
4 A. Mike denied ever having that conversation with 4 $50 T-shirt to appease my anger.
5 me. 5 Q. Did Twin City Harley-Davidson make any other
6 Q. Had Mr. Kuelbs ever said anything more 6 accommodations for you at that time?
7 specific to you than “I'll take care of you"? 7 A. You know, | believe they offered something,
] A. Idon't belicve so. Just left me with the 8 and I don't believe ITook it, but I don't remember what it
9 impression that I wasn't going to have to pay the $1500 9 was, to be honest with you. I think it was $100 or
10 and I let it go. 10 something. I don't remember, now that you bring it up.
11 " Q. Did you ever ask for any  clarification as to 1 Q. Can you remember anything else about your
12 what that meant, 1 wnll take care of you"? ' 12 conversations with Mr. Kuelbs or Leo Kuelbs? When 1 say
13 Al told him very clearly exactly what I wanted 13 Mr. Kuelbs, [ mean Mike Kuelbs.
14 1did not want to pay that $1500. And hiis i nesponse tothat |14 A. Ican't right now. We had many discussions.
15 was, Don't? worry, John, 1'will take care of you. 15 We spent a lot of time, andgthat would be more than the
16 Q. ‘Did you téll Mr. Kuelbs what you based your 16 time we spend here talking ®out it. All I can tell you is
17 claimed entitlement to MSRP on? 17 my impressions and the things that I remember he said. We
18 A. Tdon't know if he asked. ‘Oh, I do remember 18 weren't happy with each other and how things ended up.
19 saying that that's what the deal was when I left my money. |19 Q. It's accurate to say you can't remember
20 And now that he decided to charge market value on his 20 specifically anything else that was said between you at
21 bikes, which is certainly his right, that's fine, but when 21 that time?
22 1 made my deal, that's what they weren't charging, so don't |22 A. Not without being triggered. ['m sure if |
23 change my deal. That was my premise. 23 was talking to Mike and he said some of the things he
24 Q. Eventually you, when your bike became 24 remembered, it would trigger things to remember back and
25 available, you had a discussion with Mr. Kuelbs about what {25 forth, but that's the best | can remember right now. [
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I know there was more, 1 with Mike. s there a specific conversation you were going

2 Q. And this red '98 Heritage is a motorcycle you 2 10 tell me about?

3 then sold to Wally McCarthy? 3 A Well, T was going to tell you again the one

4 Ao Vraded it 4 ahout where he sad he'd take care of me, but 1 don't

5 Q. Traded 1?7 5 remember if 1t happened after that or before that, Before

6 A Yes. 6 that conversation, | didn't know that they were charging

7 Q. Now, you're claiming damages for a third 7 extra. After that conversation, there was a short period

8 motoreycle. $  of time before my next bike come in and 1 fount out he

9 A, Yes Y wasn't going (o honor what | thought we had an agreement,
10 Q. Why don't you tell me about that motoreycele. 10 and [ don't remember which time frame it was, but I'm sure
1 A. [ bclieve that was another standard. 11 it was before | purchased my '98 Heritage. And that is
12 Q. And had you placed your name on the waiting 12 when | knew for sure that they were going to, no matter how
13 list for that motorcycle? 13 much I negotiated, charge me the S1500. So any time prior
14 A. Yes. And i placed it split with a friend of 14 to that that I got on the list, | would have assumed | was

15 mine, Bob Hammond, a guy I grew up with. 15 getting it al MSRP.
16 Q. How do you spell Mr. Hammond? 16 Q. And eventually that motorcycle hecame
17 A. H-A-M-M-0-N-D, Hammond. 17 available?
18 Q. What type of motorcycle was that? 18 A. It actually became availdble a couple of
19 A. Another standard. 19 times. | was supposed to get a -- and 1 don't remember the
20 Q. Is there a model name for that? 20 year. Butl was supposed to get one year newer, and they -
21 A. FLT. same as the first one. 21 called me and said I could take the one year older one
2 Q. Do you remember when you placed your name on 22 quicker. And I said I didn't want that, [ wanted to hold
23 the waiting list for that bike? 23 out for the newer one. And then after a couple of months
24 A. A year and a half, two years prior to when it 24 went by, I talked to my friend --
25 was supposed to come in, and 1 believe it was goingtobea {25 Q. Let me stop you there. As part of this

Page 46 ‘ Page 48

1 '99. I communication where they offered you a one year older bike,

2 Q. So would this have been after you had placed 2 was there any discussion about price at that time?

3 your name on the waiting list for the two other bikes we've 3 A. No. We didn't discuss price.

4 talked about? 4 Q. Do you remember when that was that you were

S A. Yes. 5 notified that a one year older model was available to you?

6 Q. Do you remember who you dealt with for this 6 A. No, but I remember it was Dave Borri telling

7 transaction? 7 me that it was available.

8 A. I'm sure it was Dave Borri. 8 Q. Okay. What happenedenext?

9 Q. And are you claiming you expected to get that 9 A. 1said I'd wait for the next bike. And
10 bike at MSRP as well? 10 somewhere in that period of time, I finally -- this suit
11 A. I can't remember when we went on the list. I 11 started up and wehad the conversations with Mike, and it
12 believe it would have been prior to me even knowing what [ |12 just came to realize that there was no way I was going to
13 paid for my '97. N _ 13 get around the $1500. And the reason my friend was on
14 Q. But are you claiming you believed you were 14 there was so I could get him a bike, and I didn't want him
15 going to get that bike at MSRP as well? . 15 paying the extra money. So I just to him that
16 A. Yes 16 even though we'd been waiting, just p off and get a
17 Q. Do you base that claim on the same reasons you 17 bike somewhere else. I'd get him one somewhere else and
18 thought you were going to get the other bikes at MSRP? 18 not have to pay that kind of money. So we together agreed
19 A. T believe so. 19 to get off the list.
20 Q. Do you base it on anything other than what 20 Q. Explain to me again why your friend's name was
21 we've already talked about here today? 21 on the list with you.
22 A. No. The conversation with Mike, I believe 1 22 A. Remember when you started out about selling
23 probably -~ I can't tell the dates. I don't remember. | 23 places on the list? My 1997 Heritage, the standard that
24 really don't when 1 got on the list. 24 came in, | wanted to give that bike to my friend. Okay?
25 Q. You started to refer to a conversation you had 25 And I wanted him to buy it directly and get my price. Mike
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1 said that's not allowed specifically. 1 said I grew up 1 A. Tdon't think so. no.
2 with this guy. 1'm not trying to make a profit. He sad 2 Q. Did you ever have any discussions with
3 we don't do that hecause people do it to make profit. They 3 Mr. Hammond about how that actual matorcycle would be paid
4 sell to the third guy for the same price, but then there's 4 for if the two of you ultimately purchased it?
S money that goes under the table in profit, and he didn't 5 A. Well, the two of us wouldn't. It would go
6 like not getting in on that profit. So he kept the list. 6 into cither one or the other's name. But if something
7 You can't sell your place. 7 happened or the Harley dealer insisted they go in both of
8 So [ went and got on the list with my friend 8 our names, that's not a problem because onc of us could
9 so that either one of us could have bought the bike. And 9 take our name off the title at any time without any extra
10 that was a compromise, discussing the place on the list, 10 hassle. It would have worked that way, 1 believe. 1've
11 that he allowed me and Dave Born allowed it, and so we 11 never done it before, but [ assume it would have worked
12 both sat and waited on the bike. The reason I had my name |12 okay.
13 onitatall is because I live next to Twin City South. He 13 Q. Did you ever discuss with Mr. Hammond in fact
14 lives up in Blaine. So I'm always in close contact. I can 14 how you would handle that transaction if you purchased the
15 suggest to him what to get on it for options because I've 15 bike?
16 had a lot of bikes. So that's the whole story. 16 A. Yeah. He was going to pay for it.
17 Anyway, we just gave up. [t wasn't going to 17 Q. Did you ever discuss who was going to take
18 happen. 1 really didn’t want to deal with South anymore, 18 title to the motorcycle?
19 and I said forget the bike. 19 A. Yes. He would. It was going to he his bike.
20 Q. Let me make sure I understand your story here, 20 Q. And you said Mr. Hammond lives in Blaing?
21 Mr. Carter. You originally tried to get Mr. Kuelbs to let 21 A. He's north. He probably doesn't live exactly
22 your friend, Mr. Hammond, take your spot on the list for 22 in Blaine. That's not the township, but he's way north,
23 the very first bike we talked about? 23 This is the way it would work: Like I say.
24 A. Yes. 24 we've been friends since we were 13. If at the time the
25 Q. And Mr. Kuelbs didn’t let you do that? 25 bike came in he could not afford it, then 1 would just ke
Page 50 Page 52
] A. Correct. 1 it and put it in my name, drive it for a year and sell it.
2 Q. So at that time you decided to place your name 2 It was going to go either way. If he could afford it at
3 on the list for yet a third motorcycle? 3 that time, then he would take the bike.
4 A. Don't know if it was at that time. 4 I put my name on there specifically because |
5 Q. But sometime subsequent to that you decided to S was encouraging him to buy one. He always wanted one but
6 put both of your names on the waiting list? 6 didn't know if he would be in a financial position at the
7 A. Correct. 7 time, so it just didn't matter. -
8 Q. And why was it that you couldn’t just put his 8 " Q. I thought you said earlier that you were going
9 name on the waiting list? 9 . to get the bike at a certain price for Mr. Hammond.
10 A. Because I was the contact. 1 knew about the 10 A. Tdon't understand the question. I was going
11 bike. He trusted my judgment as far as what options he 11 to get the bike at a certain price. Anytime I bought a
12 should get right away. If my name was not on the list, 12 bike from South, I thought it was going to be at MSRP. 1
13 then I would have no place in negotiations or settingup {13 don't kow what you're saying. The reason I didn't buy the
14 anything for extras. You sec what I'm saying? It wouldn't |14 '97 and give it to Bob Hammond because I would have paid
15 be any of my business if T wasn't on the list; and I think 15 sales tax and he would hawghad to pay sales tax. And
16 we all saw it that way. N 16 that's tax on another $1,000%n the price of the bike,
17 Q. Mr. Carter, are you familiar with the practice 17 that's just money that's going down the drain.
18 called co-titling? ' i8 Q. Explain that to me. Why would that have :
19 A. Would that be putting both of our names on the 19 worked that way?
20 title? 20 A. Well, if | buy a bike, [ pay sales tax on it. X
21 Q. Yes. 21 If Usell it to you, then you pay sales tax on it too. If w[
22 A. Okay. I'm not familiar with it, but I'm sure 22 you sell it to someone else, then they pay sales tax on it |
23 it would work just fine. 23 too. I have never skipped title. | don't play games or
24 Q. Have you ever participated in a practice like 24 things like that. I try and do things straight up.
25 that? 25 Q. Did Mr. Hammond have any scparate negotiations
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t with anyhody at Twin City Harley-Davidson? | A. Yes.
2 A. Tdon't helieve he's ever talked to anybody 2 Q. Have you ever purchased any additional
3 over there or ever heen in the store, 3 motorcycles from Twin City Harley-Davidson?
4 Q. And you ultimately made the decision not to 4 A. No.
5 purchase this third motoreycele? 5 Q. Where have you purchasced your subscquent
6 A. We ultimately, Bob and [ ultimately made the 6 Harlcy-Davidson motorcycles?
7 decision not to purchase that hike when 1 told him on the 7 A. St Croix, Faribault, maybe St. Paul.
8 price. 8 Q. Do you know how many hikes you've purchased
9 Q. Did you muke any cfforts to buy a comparable 9 since you declined to -- strike that -~ since you decided
10 hike unywhere else? 10 to get off the waiting list for that third motorcycle at
1 A. No, not for Bob. He wasn't in a position to 11 Twin City Harley-Davidson?
12 huy at that time. 12 A. 1 can think of three.
13 Q. Did you make any attempts to buy a comparable 13 Q. Why don't you tell me about those bikes,
14 hike anywhere else? 14 A. I had two '99 matching Softail Standards. My
15 A. Comparable bike? No. I've bought other 15 wife and I set up our dream motorcycles, and we put $3500
16 Harleys. 16 of Harley extras in each motorcycle. And we had those in
17 Q. But that model that you were on the waiting 17 '99 from spring until fall.
18 list for, did you make any efforts to buy a comparable bike |18 Q. Where did you obtain those motorcycles?
19 when you decided you weren't going to pay that price at 19 A. One was from St. Croix, and one was from
20 Twin City Harley-Davidson? 20 Faribault.
21 A. The Standard that | was on the waiting list 21 Q. Did you have to put your name on a waiting
22 for? The latest one that I did not take? 22 list for either of those bikes?
23 Q. Yes. 23 A. Yes.
24 A. That was for Bob Hammond. I wasn't interested 24 Q. Do you still have either of those bikes?
25 in that model anymore. 1 had already had one. 25 A. No.
Page 54 Page 56
1 Q. When did you leam that Bob Hammond wasn't in 1 Q. Do you know who you sold those motorcycles to?
2 aposition to buy that bike? 2 A. Yeah, I can kind of remember. [ can't
3 A. When I discussed with him my thoughts about 3 remember the guy's name, but it was a stranger [ met in
4 where the price was going to be and what he should 4 front of a shopping mall. He was taking his girlfriend for
5 ultimately do. He said, Well, I'm not in a position to buy 5 aride on a Buell. I said you should have this bike, and a
6 now. And I said, Well, the bike is not available now 6 couple of weeks later he bought it.
7 anyway, but when it is, I don't want you buying it from 7 And the second motorcycle, the one that |
8 them or paying the extra money. If you want one, let me 8 modified for my wife, was veryshort. I sold it to my
9 know, and I'll try and get you one. 9 son's wife's sister.
10 Q. I want to just clarify something. Did this 10 THE WITNESS: I'm not keeping you awake,
11 bike ever become available? ' {11 amI? »
12 A. No, other than when I told you they called me 12 Q. Do you know if you made a profit on the sale
13 and said I could have last year's model. Other than that, 13 of either of those motorcycles?
14 no. o ' 14 A. Yes,Iknow.. .
15 Q. That was the last discussion with - 15 Q. Did you or didn't you?
16 A. As far as availability gocs, yes. Igotoff 16 A. Did not. Sold them both at ai.ss.
17 the list before they called me and said the next one is 17 Q. You indicated there may have been a third
18 available. ‘ 18 motorcycle that you have obtained since then?
19 Q. Okay. And that was because you knew then that 19 A. @'had a 2000 Heritage.
20 you weren't going to get the bike at MSRP? 20 Q. And did you obtain that one from St. Paul
21 A. [ knew that because I had a discussion just 21 Harley?
22 before [ got off the list about what they were going to 22 A. No, Faribault.
123 charge me for that next bike. 23 Q. Do you still have that motorcycle?
24 Q. Subsequent to that time, you've purchased 24 A. No.
25 additional Harley-Davidson motorcycles? 25 Q. Do you remember who you sold that one to?
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l A. No, I can't remember his name. He was an U during that period of time? ‘\
2 atlomey. 2 A. 1 can remember the dealers | dealt with in i
3 Q. Do you know if you sold that one for morc or 3 general. but I don't know which hikes 1 bought when and how
4 less than you had originally paid for it? 4 they fit in between other bikes. 1'm sorry.
5 A. 1 got my sales tax back on that one. 5 Q. Do you know if you ever paid Msrp or less than
6 Q. How long did you have that 2000 bike bhefore 6 Msre at any other dealers that you purchascd motorcycles
7 you sold it? 7 from?
8 A. Couple months. 8 A. All my prices that I ever bought motorcycles
9 Q. You indicated that you purchased a bike from 9 for were based on MsRP except Twin City South.
10 St. Paul Harlcy. 10 Q. No, that's not my question. All prices arc
1 A. Purchased a bike from St. Paul? 11 hased on MSRP in soine way or the other.
12 Q. Yes. 12 A. Except Twin City South. He specifically said
13 A. I can't remember what bike that was. | 13 his prices are not based on MSRP. They'rc based on market
14 remember leaving St. Paul and driving it home. And [ don't {14 value
15 remember what kind of bike it was, to be honest with you. 15 Q. I'want to know if at any other dealer you've
16 1think it was a -- I just don't remember. I think it was 16 dealt with other than Twin City Harley-Davidson, the price
17 a Softail Custom. That's what I was into, Customs and 17 you paid for those motarcycles was either at MSRP or
18 Heritages. 18 somewhere below MSRe. ‘
19 Q. And was this subsequent to your transactions 19 A. They were all a1 Msre plus whatever extras |
20 at Twin City Harley-Davidson? 20 had on there. ‘
2] A. I don't remember the time frame. 21 Q. So you never paid more than MSRP at any other
22 Q. But you ultimately sold that motorcycle as 22 dealers that you purchased a motorcycle from?
23 well. Correct? 23 A. No. wMsre, treight and setup. and then my
24 A. Yes. 24 extras. That's it. '
25 Q. Do you remember who you sold that motorcycle 25 Q. Do you remember how much you paid for freight
Page 58 Page 60
1 to? 1 can sctup at these other dealers?
2 A. If I remember, it was a '98 Softail Custom. 1 2 A. No, I don't. It varied, but mostly it was
3 sold a '98 Softail Custom to a pricst or a minister in 3 whal was in the book, in the price book.
4 Farmington by the name of Sboli, S-B-O-L-1, something like | 4 Q. Can you give me a ballpark figure as to what
5 that, a minister. He officiated at a friend of mine's 5 you were paying for freight and setup at these other
6 funeral. That's how I met him. 6 dealers?
7 Q. Do you know if you sold that one for more or 7 A. Between four and a half, somewhere around
& less than you had paid for it? 8 there, four and a half] Tive hundred, depending on
9 A. No. Plus all the options I had on it, I don't 9 different models had different amounts‘
10 remember, but it was close. 1 might have retrieved my 10 Q. $5007 o .
11 sales tax back on that one too. 1 A. Four and a half, five hundred. Four anda
12 Q. Do you remember how long you owned that bike 12 half usually I think. Four hundred four and a half .
13 before you sold it? 13 Q Do you remembcr if frelght and setup was
14 A. Most of the summer. That's all I can think 14 .
15 of. 15 at Twin City Harley-Daw " B [ ‘
16 Q. While your name was on the waiting list for 16 A. Itwasncvermennged o e 3
17 the three bikes we've talked.about at Twin City 17 Q. So to the extent you believe you were paymg
18 Harley-Davidson, did you purchase any Harleys from any 18 over MSRP, that included freight and setup at Twin City
19 other dealers during that period of time? 19 Harley-Davidson?
20 A. 1 would say probably. 20 A. 1 had no reason to believe that. 1t
21 Q. Do you remember which bikes you purchased 21 included -- the price they gave me included everything,
22 during that period of time you were waiting for motorcycles |22 whatever they wanted to make it.
23 at Twin City Harley-Davidson? 23 One thing they specifically did not call it
24 A. No, [ can't. 24 was additional dealer markup, which is what it was.
25 Q. Do you remember what dealers you dealt with 25 Q. What was your understanding as to whether you
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were heing charged for freight and setup at Twin City

Page 63

about finally doing that. so we were going ta get another

| |
2 Harley-Davidson” 2 Shrine bike to proudly show. something that we didn't do
3 A, T don't remember a discussion about i, Are 3 lasttime. But, anyway, [ wasn't in a position or
4 you relerring to them justifying the $15007 Is that what 4 somcthing happened. [ don't remember why [ didn't get in
S you're asking? 5 on . [ think I gave up my spot for one of the guys in
6 Q. My question is simple. T want to know what 6 Minncapolis. Those guys are serious about their riding,
7 your understanding was as to whether you were being charged| 7 - and one guy was short.
$ freight and sctup at Twin City Harley-Davidson, 8 Q. ['want to call your attention to the left side
Y A. Pdon't remember u discussion about it 9 of the document.
10 Q. Did you cver ask about it? 10 A. Okay.
11 A, Tdon't remember it ever coming up. 1 Q. At the bottom, you can't see it very well, but
12 Q. And you had paid some amount representing 12 itappears to be Receipt Number 20795,
13 freight and setup over and above the MSRP price at other 13 A. 1can't verily that number.
14 dealers? 14 Q. Do you see that document 1'm referring 10?
1S A, Yes. 15 A. Yeah. on the left side of the copy you gave
16 (At this time Terrance John Carter Deposition 16 me, yes.
17 Exhibit Number | was marked for identification 17 Q. And do you see toward the bottom of that
18 by the Court Reporter.) 18 document it says $250 from Invoice’Number 2306?
19 Q. Mr. Carter, | want to show you what's been 19 A. Oh, okay. All right. That's probably where
20 marked as Deposition Exhibit Number 1. I ask you to take a |20 it went.
21 look at that, please. 21 ©. Do you recognize that document?
22 A. (Witness complies.) 22 A. Idon't remember it. I really don't. But [
23 Q. Do you recognize that document? And, in 23 wasn't aware of other than the money that was charged on my
24 particular, I'd like you to pay attention to the right side 24 bikes that they had done anything wrong on the other money.
25 of the document which at the bottom reflects that it's 25 The down payments and moneys 1 gave I thought were always
Page 62 Page 64
1 Receipt Number 2306. 1 straight up.
2 A. Okay. 2 Q. It appears that your deposit originally placed
3 Q. Do you recognize that document? 3 on August 22, 1994, was being used for an additional bike
4 A. No, I don't remember. | see the word 4 you're being placed on the waiting list for on December
5 "Shriner” on there, so that must go back to '91. Oh, no, I 5 14th, 1995?
6 had one on order, I guess, but I never took it. | was 6 A. That would have been the 1997 one that |
7 involved in the ordering of -- I remember when they 7 finally ended up purchasing, 1 believe. _
8 specifically beat Mike up pretty badly, and I don't 8 (At this time Terrance dohin Carter Deposition
9 remember if he finally got the order or if I went to 9 Exhibit Number 2 was marked for identification
10 Faribault, but [ was somehow in on that. I even wrote a 10 . by the Court Reporter.) '
11 letter because I believed those were white Shrine bikes 1 Q. Mr. Carter, I want to show you what's been
12 they were going to supply and the Shriners didn't want 12 marked as Deposition Exhibit Number 2. Do you recognize
13 them. Anyway, that's all I can remember about that. I 13 that document? ‘ ‘ N
14 never did get a bike. , 14 A. No, not parﬁcularly, but it looks llkc a
15 Q. Well, did you, in fact, place a deposit down 15 receipt for moncy. Okay. L ’
16 for a Shriner bike at that time? o 16 Q. You've had a chance to revi document?
17 A. [ don't remember. It looks like I did. And 17 A Yes. ‘
18 if I did, I don't remember getting it back. 18 Q. Does it refresh your recollection at all what
19 Q. Can you tell me why you would have been 19 it represents?
20 interested in a Shriner bike at that time? 20 A. It appears to be the deposit I put on one of
21 A. 1 liked the bikes. And you didn’t ask, but 21 the Standards that was refunded to me when I decided not to
22 the breakup between St. Paul and Minneapolis, Minneapolis {22 buy it.
23 has 24 Shrine hikes and St. Paul has two. And the other 23 Q. Would this be the bike that you were
24 guy didn't like (o ride parades and therefore | didn't ride 24 interested in buying with John Hammond?
25 alone. That's why we didn't ride parades. We had talked 25 A. Bob Hammond?
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1 Q. Bob Hammond, I'm sorry. 1 A. Until I heard about the lawsuit, 1 thought 1
2 A. Thbelicve so. It would appear that's the 2 was the only one that really made a lot of noise over what
3 bike. 3 they did. Tdidn't care for it. Mike told me that was
4 Q. The bottom of the document reflects that you 4 their policy and that's what they were doing. [ was
5 were refunded that money on 11/1/99, 5 surprised more people weren't complaining, but | just take
6 A. Ibelicve I got that money. 6 care of myself. [ did what I could do. 1 couldn't do
7 Q). Does that sound accurale? 7 anymore, so | just quit dealing with them.
8 A. It seems reasonable, yes. 8 Q. Mike told you this was their policy?
9 (At this time Terrance John Carter Deposition 9 A. Mike said that what he was charging me here
10 Exhibit Number 3 was marked for identification 10 was their policy.
11 by the Court Reporter.) 1 Q. When did he teil you that?
12 Q. Mr. Carter, I'd like you to take look at 12 A. When he insisted that | pay that price. He
13 what's been marked as Deposition Exhibit Number 3. Do you 13 said that's their policy, they charge everybody that.
14 recognize that document? 14 Q. By policy, you mean charging over MSRP?
15 A. No. I'd have to look it over and try to 15 A. 1 believe he meant that, yes.
16 figure out what bike it is. i6 Q. Other than any conversations or discussions
17 Q. Go ahead and take a few seconds. 17 with your attorneys, haw you ever been contacted by anyone
18 A. I'm trying to think. That looks like the '98 18 about either this lawsuu that we're presentiy in or the
19 Heritage, the red one. Yes. Okay. That's the one I 19 class action, the prior class action lawsuit?
20 traded. Okay. 20 A. No, not that I can recall. :
21 Q. And this would be the last motorcycle that you ) 21 Q. Have you ever been contacted by anyone from
22 actually purchased from Twin City Harley-Davidson? 22 St. Croix Harley-Davidson about either of those lawsuits?
23 A. [helieve so. yes. 23 A. No.
24 Q. And is that your signature in the box entitled 24 Q. Have you ever been contacted by anybody at
25 “Dealer's Disciaimer of Warranty™? 25 Wally McCarthy's regarding either of these two lawsuiis?
Page 66 Page 68
1 A. Yes, it looks like it. 1 A. I said nobody.
2 Q. And although it appears to be partially cut 2 Q. Mr. Carter, did you attend the International
3 off at the bottom of the page, does that appear to be the 3 Motorcycle Show wlmh was held here in Minneapolis a few
4 top of y r signature? 4 years back?
S )n the lower right corer? 5 A. [have no idea. ['ve been to a couple
6 Q. Yes. 6 motorcycle shows. ['ve missed a couple good ones. 1 don't
7 A. It appears to be. 7 know which one you're talking about.
8 Q. Does this document accurately reflect the 8 Q. Motorcycle Shows here in the Twin Cities
9 price that you paid for that 98 red Heritage? 9 you've attended?
10 A. It looks like it. 10 A. Yes.
il Q. Did you have an opportunity to read this ii Q. Within the past four io five years?
12 document before you signed it? 12 A. Yes, one or two for sure.
13 They always give you an opportunity. Did I 13 Q. Have you ever had any discussions with anybody
14 read it? No, not actually. I looked over the figures. 14 at any of those shows negardmg Twin City Harlcy-DaVIdson
15 Complained. 15 A. 1 can honestly sayvhenever I've been anywhere
16 Q. Mr. Carter, do you have any knowledge or 16 around mbtorcﬁcles, we've discussions about Twin City
17 evidence to suggest that this was a practice or pattern on 17 Harley-Davidson and their negative policies toward
18 the part of Twin City Harley-Davidson to supposedly promise{18 customers.
19 people bikes at MSRP? 19 Q. Who have you discussed Twin Cities' policies
20 A. I'm sorry, you'll have to repeat the question. 20 with other than your attorneys?
21 | remember the first part, what you were asking me. 21 A. Anybody that owned a Harley. Any and
22 Q. Do you have any knowledge or evidence to 22 everybody.
23 suggest that this was a pattern or practice on Twin City 23 Q. Can you recall any of those people that you
24 Harley-Davidson's part to supposedly offer bikes to people |24 talked to, their names?
25 at MSRP? 25 A. Other than my friends and relatives, no, |
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t don't ! DIRECT EXAMINATION
2 Q. Do you recall having any discussions with 2 BY MR.ISAACSON:
3 anybody involved in the Harley-Davidson business ahout Twin 3 Q. Regarding Iixhibit Number 3, would you take a
4 City tlarlcy-Davidson practices? 4 look at that again, pleasc?
S A. Other than the discussions 1 had inside the 3 A. (Witness complics.) Yes.
6 dealership. no. with the various salesimen. Would you 6 Q. Would you look at the back of that sheet? [s
7 rephrase that question. because there might be something | 7 there anything on the back?
8 have to answer difterently? 8 A. No.
9 Q. !'m curious il you've ever had any discussions 9 Q. Was there anything on the hack of the original
10 or communications with anybaody in the Harley-Davidson 10 of that hill of sale when you signed it?
11 business regarding Twin Cities Harley-Davidson practices. i A. A lot of fine print.
12 A. Yes, other dealers too. i2 Q. Okay. So that's not the entire agreement?
13 Q. What other dealers have you talked to about 13 A. Certainly not.
14 Twin Cities Harley-Davidson's practices? 14 Q. Okay.
15 A. Probably every dealer 1've ever dealt with. 15 MR. ISAACSON: That's all [ have. You
16 Q. And what have you talked about with them? 16 have the right to read the transcript of this deposition to
17 A. How | was unhappy particularly how they 17 make any corrections of errors or wrong answers or
18 treated me. They changed my deal from Point A to Point B. 18 whatever. That would involve you going either to the court
19 Q. Have you ever had any discussions with any 19 reporter's location or our office to sit down and read it
20 factory personnel from Harley-Davidson? 20 and writing out corrections on a scparate page. You also .
21 A. No. Idon't know anybody. I don't know if 21 have the right to waive that reading. And I would
22 I'veever talked to anybody. factory people. 22 recommend that you read it.
23 Q. Have you ever run any advertisements that have 23 THE WITNESS: 1 will not waive the
24 referenced Twin City Harley-Davidson? 24 reading.
25 A. [ know my son-in-law did, and I wanted to, but 25 MR. [SAACSON: Thank you.
Page 70 Page 72
I 1don't know if [ did. i (Whereupon, at 4:50 p.m., Monday, November 13,
2 Q. Tell me about your son-in-law's advertisement. 2 2000, the taking of the deposition of TERRANCE
3 A. [ don't remember. 1 just thought he did 3 JOHN CARTER was adjourned.)
4 something that had something to do with it. He just 4
5 mentioned that he didn't buy from -- or didn't get ripped 5
6 off from Twin Cities South on a bike he was selling so that 6
7 people wouldn't think the price was too high for him to 7
8 resell it, something to that effect. 8 -—
9 Q. And where did he place that ad? 9
10 A. I believe it was in the Star and Tribune, I 10
11 never saw it myself. 11
12 Q. Have you ever placed ads? 12
13 A. Itold you I had. 13
14 Q. That refer to or reference Twin City 14
15 Harley-Davidson in any way? 15 )
16 A Iremember thinking about it. [ don't 16 %
17 remember if I ever did. I honestly don't remember. 17
18 Q. It's possible you did? 18
19 A. It's possible. I'd liked to have. 19
20 MR. LAFEBER: That's all I have, 20
2] Mr. Carter. Thank you very much for your time. 21
22 THE WITNESS: Thank you. 22
123 MR. ISAACSON: I've got a couple of 23
24 questions, | think. 24
25 M 25
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1 (TERRANCE JOHN CARTER)
2
3 [, TERRANCE JOHN CARTER, do hereby certify
4 that | have read the foregoing transcript of my Deposition
5 and believe the same to be true and correct (or except as
6 follows, noting the page and line number of the change or
7 addition desired and the reason why):
8
9
10
1]
12
13
14
15
16
l 7 .-
18
19
20 ) ‘
21
22
23
24 Dated this ____ dayof , 20
25 (RDH)
Bage 74
1 STATE OF MINNESOTA )
) S8,

(¥

-2 T - S R

COUNTY OF WRIGHT )

Be it known that [ took the deposition of TERRANCE
JOHN CARTER on the 13th day of November, 2000, at
Metropolitan Centre, Suite 1800, 333 South Seventh Street,
Minncapolis, Minnesota;

’I‘Imlwasd\enmdthereaNowyl’ubhcmmdfor
the County of Wright, State of Minnesota, and that by
Z;:Aeihcmf I was duly authorized to administer an

23

Mdnmmbefmwlfuwaymﬁm

duly swora W testify the whole and nothing but the
tmxlmhﬁvebni cause;
Stamyp?e‘Aylelfu:g‘Nd ‘bed "‘inunder
by m, transcribed into
mydmenon,u\d \i\em«\snm
eﬁimonygwenbythe toﬂ\ebestofmy

That the cost of the original transcript has been
chasged 10 the party the uniess
otherwisc agreed upon by Counsel, and that copics have boen
Mwaﬂabkhdlmuﬂnmcmm
otherwise agreed upon by Counsel;

‘That | am not a relative to ofthepuheshemo
nor interested in the "3‘

That the reading and signing of the deposition by the
measexee?ﬁduewdawedby pmoedulzpagc

That Notice of Filing was waived.
WITNESS MY HAND AND SEAL this day of
2000,

v

Randall . Herrala, RPR
Court Reporter
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Danicl M. Lund Condensclt ™ DEPO-SQUISH
Page | Page 3
| STATE OF MINNESOTH DISTRICT COURT | DANILEL M. LUND.
2 COUNTY OF ANOFA TENTH JUDICIAL DISTR:eT 2 the Witness in the ahove-entitled
3 matter after having been duly swom
s . . o 4 deposes and says as follows:
5 5
6 Twin Citi-i Harley-Davidson, [ CROSS-EXAMINATION
Plaintitr, 7 BY MR, LAFEBER:
8 8 Q. Good moring, Mr. Lund.
o v 9 A. Good moring.
10 10 Q. My name is Michael Lafeber, and 1 represent
1 David Lnd, 11 Twin City Harley-Davidson. | want to first ask you if
12 De fendant . 12 you've ever had your deposition taken hefore.
13 13 A. Yes.
14 14 Q. Let me start by laying down a couple of ground
15 15 rules. My guess is your attorney has already discussed
16 The Deposition of DANIEL M. LUND, taken 16 some of these things with you, but as you can see, we have
17 putsuant Lo BoLice ot Taking Deposition, taken betore 17 a court reporter hcre,..s:o I want you to avoid any nonverbal
18 Ramtali O, Herrals, RPR, 4 Notary Public in and tor the 18 responses such as shaking your head. | need you to avoid
19 ceunty of Wright, State of Minnesota, taken on the 9th day 19 answers like huh-buh or uh-huh that are very difficult for
20 of Novembet, 2000, at Metropolltan Centre, Suite 1700, 333 20 the court reporter to get down. Okay? :
21 Seuth Seventh ztrest, Minneapolis, Minnesota, commencing 4t ) 21 A. Yes.
22 approvimatsly 11:40 a.m. 22 Q. Second, if you would avoid -- if you would
23 23 please wait until I'm done asking my guestion before you
24 24 answer it so we don't talk over each other. Again, it's
25 25 very difficult for the court reporter to get down,
Page 2 Page 4
1 APPEARANCES:
2 MICHAEL M. LAFEBER, esquuus. of the Law Firm of : A Yes.
. :uen:r:. 885::5(1;0 F;‘;\_‘N ;ul::lsl'eN‘?eil& Ps lt;;l: mhtzn 2 Q And lastly 1 don't want you lo‘answcr any .
. 55402, appeared for and on behalf of Plaintiff. 3 questions that you don't understand. 11 ask a question
Y-y %gﬁwwgg ?Elﬂfa’ Fiemof . 4 that you don't understand, which I probably will do at some
o 33439 appeared for and on behalf of Defendant. 5 point in the deposition, just ask me to rephrase the
7 6 question or let me know you don't understand it, and I I
§ ALSO PRESENT: 7 be more than happy to clarify it for you.
9 Mr. Mike Kuelbs 8 A. Okay -
0 Mr. Kevin Kuelbs 9 Q. Do we have an understanding that you.won't
1 10 answer any questions that you don't understand?
12 *The Original is in the possession H A. Yes,sir.
|3 Attorney Michacl M. Lafeber “"”“‘WY 25,2001.¢ 12 Q. Okay. With that said, we'll start with an
14 13 easy one. State your full name for the record, please.
15 INDEX PAGE 14 A. Daniet Mark Lund:
16 Cross-Examination by Mr. Lafeber 3 15 Q. And what is YOUYSC'“ age?
7 ’ o 16 A. Sixty-seven.
18 LUND DEPOSITION EXHIBITS MARKED 17 Q. And your date of birth?
19 1 - Harley-Davidson Motorcycle Order and $500 20 18 A. 212133,
20 m&m%gﬁ"ﬁtxﬂf‘%& Vidson 19 Q. What's your current address”?
21 2 - Purchase Agreement for Harley-Davidson 33 20 A. 5021 Fourth Street Northeast, Columbia Heights
22 nd Dot Mark Lund. 19500 21 55421 |
23 22 Q. And how long have you lived at that address?
24 23 A. Since '56.
25 24 Q. And let me ask you ahout your education. Did
25 you graduate from high school”?

Kirby A. Kennedy & Associates (952) 922-1955
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DEPO-SQUISH Condensclt ™ Danicl M. Lund
Page § P“&'CT
) A, Yes l Q. And you were an clectrician?
2 Q. What ycur was that? 2 A. 1 was an clectrician, journcyman clectrician.
3 A 1950 3 Q. T'might keep your address. I need some
4 Q. Where did you go to high school? 4 work donc around my house, 1'1l know who to call,
S A, Columbia Heights FHigh School. s A. No, I can't do that.
6 Q. I'm from and still live in Columbia Heights, 6 Q. You can't did that?
7 Tdidn't realize the high school was already operating in 7 A. lcan't do any scabbing. | don't even have a
g 1950. 8 license anymore. | dropped my license after | retired.
9 A 1t wasn't at the one where iU's at now. It 9 Q. Let me ask you a little about your experience
10 was at -- the one | graduated from is Northwestern 10 with Harley-Davidson motorcycles. Okay?
11 Electronics. That was the high school. | A. Okay.
I2 Q. Sure, All right, which was a junior high for 12 Q. How many Harley-Davidson motorcycles have you
13 along time and then -- 13 owned?
14 A. ldon't know. I'm not sure. [ think it 14 A. Three.
15 probably was. It was some kind of a high school. 15 Q. And when did you first obtain o
16 Q. Do you have any education beyond high school? 16 Harley-Davidson motorcycle?
17 A. Well, with my trade, 1 was an electrician. 1 17 A. '95.
18 went through apprenticeship school, trade school, and then 18 Q. And who did you obtain that from?
19 1 went to school when I was in the service in the Navy. 19 A. Delano.
20 Q. Aanything other than your on-the-job training 20 Q. The Harley-Davidson --
2] as an electrician? 21 A. -- in Delano.
22 A. As far as, yes, we used to have some night 22 Q. What type of motorcycle is that?
23 schools we used to go to keep up our current 23 A. It was a Sportster, 1200 Custom Sportster.
24 classification. 24 Q. What year was it?
25 Q. You indicated you were in the military? 25 A. '96.
Page 6 Page 8
1 A. [ was in the Navy, yes, four years. 1 Q. Did you buy it new or used?
2 Q. What did you do in the Navy? 2 A. Brand new.
3 A. | was electrician's mate. 3 Q. Do you remember what you paid for it?
4 Q. And I ask everyone this, so please don't be 4 A. Around $10,000. T'm not sure exact.
5 offended. Do you have any criminal record of any type? 5 Q. Do you still have any of the paperwork on that
6 A. No, just speeding tickets and so forth. 6 transaction?
7- Q. 1 don't need to ask you about that, Let me 7 A. I'm not sure.
8 ask about your employment history. Are you presently 8 Q. Do you remember how y&r paid for it?
9 employed? 9 A. Cash. Well, check, personal check.
10 A. No. I'm retired. 10 Q. Personal check. Do you keep your cancelled
1 Q. When did you retire? 11 checks? ’
12 A. March '95.. . ‘ 12 A. No, I don't get my personal checks back.
13 Q. What did you do before you retired? 13 Q. Who do you bank with?
14 A. 1 was an electrician. 14 A. Checking account? -
15 Q. Who did you work for? 15 Q. At that time, which was '95.
16 A. The last shop I worked for? 16 A. I think it was probably - it's calld First
17 Q. Yeah. 17 Community Credit Union now. It was called Columbia Heights
18 A. ColliSys Electric. 18 Credit at the time.
19 Q. How do you spell that? 19 Q. Sure. Iknow where that's at. And do you
20 A. C-O-L-L-Y-8-Y-§, I believe, ColliSys. It used 20 remember if the price you paid for that ‘96 Sportster was
21 to be Collins Electrical Company, and then they changed it |21 above msre?
22 to ColliSys. 22 A. I'm not sure. Idon't remember at this time
23 Q. How long did you work for them? 23 if it was or not.
24 A. That was in Minneapolis. I believe it was 24 Q. Would you have been familiar with the MsRp
25 like close to 30 years. ! 25 price at that time?
Page S - Page 8 Kirby A. Kennedy & Associates (952) 922-1955
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Page 9 Page 1)
i A, Yeaho [ knew what they were hecause | had a 1 Q. You said you had your name on a waiting list
2 '95 brochure that 1 actually picked up from Twin-City 2 somewhere elsce.
3 Harley. 3 A. Uh-huh.
4 Q. So you may not remember now, but you certainly 4 Q. Where did you have your name on a waiting
5 knew at that time whether it was above or below Msrp? 5 list?
6 A. Right now I'm not sure. I'm not sure if | 6 A. St. Paul Harley.
7 knew or not. 7 Q. What was St. Paul Harley's waiting list
8 Q. But at that time you knew what MSRP was, or 8 practice?
9 you knew when you purchased it if it was above or below 9 A. Same as Delano's, just sign up for whatever
10 MSRP? 10 model you wanted and just wait until your name came up.
I A. I probably -- yes, I probably knew what it 11 Q. Did you have to put any moncy down on at
12 probably was. [ probably knew what the MSRP price was, but |12- St. Paul Harley?
13 I'm not sure whether it was above or whatever. 13 A. No, no money down.
14 Q. Okay. Was there any waiting list for your 14 Q. Were you at all familiar with the practice of
I5 purchase of that motorcycle? 15 people buying or selling spots on a waiting list?
16 A. Actually, there was. But it wasn't -- 16 A. No.
17 actually, it actually was my daughter's motorcycle | 17 Q. Have you ever heard of that?
18 bought. In fact, it came out in both of our names. She 18 A. No. ‘
19 had went out there and signed up for it, 19 Q. Have you had your name -- have either you or
20 Q. Put her name on the waiting list? 20 your daughter had your names on waiting lists anywhere
21 A. Put her name on the waiting list. Right. And 21 other than what you've already told me about or at Twin
22 when it came due, and I had put my name on the waiting list |22 City Harley-Davidson?
3 but not at that dealership. 23 A. Well, I haven't. | don't know about my
24 Q. Okay. 24 daughter.
25 A. So that when hers -- then when hers came in, 25 Q. So you've had your name on a waiting list at
Page 10 _ Page 12
I and mine wasn't supposed to come in until the next spring, 1 St. Paul Harley and at Twin City Harley-Davidson?
2 hers came in and she didn't have the finances for it, so 2 A. Right.
3 she says, Well, do you want to buy mine, and then 1I'll buy 3 Q. Anywhere else?
4 yours when yours comes in? [ said, yeah, that would be 4 A. No.
5 fine. So Il went out and bought hers. 5 Q. Do you still have that '95 Sportster?
6 Q. Are you familiar with how Delano's waiting 6 A. No. It's a'96.
7 list worked at that time? 7 Q. '96, I'm sorry.
8 A. All | know is that she just put her name on 8 A. No, I sold T¥
9 the list for whatever motorcycle she wanted, whatever 9 Q. When did you sell it?
10 model, and then when her name came up, they just called her |10 A. When I got my '97 that I ordered at St. Paul
i1 and said, Your motorcycle came in. Do you want it? If it 11 Harley. ' o
F12 wasn't the right color, then she just said no. If it's the 12 Q. Do you know who you sold it to?
I3 right color she wanted, then she'd just say yes. - 13 A. My '96?
14 Q. Do you know if she had to place any money down |14 Q. Yes. -
15 to put on that list? S 15 A. The guy that OW{Jeff and Bobby Steve's,
16 A. No, no money down. 16 Columbia Heights. - ‘ -
17 Q. No money down? 17 Q. Do you know if he won?
18 A. No. 18 A. If he what?
19 Q. Do you know how long she was on the waiting 19 Q. Do you know if he won the election?
20 list? 20 A. Williams? Yeah, he did. Him and Bruce and
21 A. I'm not sure. 21 Rocky. 1
22 Q. Did you pay your daughter any money -- 22 Q. Who was it Bobby that you sold it to? i
23 A. Huh-huh. 23 A. No, I sold it to Jeff. That was when they had
24 Q. -- to obtain the rights to buy her motorcycle? 24 their business across the strect, which they still do, but
25 A. No. 25 1 mean it's been kind of moved around.

Kirby A. Kennedy & Associates (952) 922-1955
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Page 13 Page 13
1 Q. Do you remember what you sold it for? ! publications?
2 A. The price | sold it jor? 2 A. Yes, [ do. They send oul an aceessory
3 Q. Yes. 3 magazing, catalog, parts and stuff. And [ also get a
4 A, 1t was in the $8,000 figure, 1'm not sure 4 couple of magazines that tells about the motoreycles,
5 exactly what it was, 5 storics and about other members and stuff,
6 Q. Do you know how muany miles you had on 1t 6 Q. Are those HOG-related magazines”!
7 A, ftwas over 10,000, but I'm not sure of the 7 A Yes
8 cxact milcage on it 8 Q. Do you subscribe to any other -
Y Q. Okay. So you old me about the '96 Sportster 9 Ao T'm also a member of the AMA, which they have
10 you purchased, and then you've indicated you purchased a 10 a magazine 100,
1197 model from St Paul Harley? 11 Q. Any other motoreycle-related publications?
12 A. Uh-huh, 12 A. As far as clubs go?
13 Q. Was that the sccond Harley-Davidson that you (13 Q. Just in general.
14 owned? 14 A. I belong to the Christian Motorcycle
15 A. Uh-huh. 15 Association, too, CMA.
io Q. What mode! was that? 16 Q. Any other clubs or groups? associations?
17 A. Same thing, 1200 Custom Sportster. 17 A. I don't believe so.
18 Q. What did you pay for that? 18 Q. Any other publications, motorcycle-related
19 A. | think that was probably in the same figure 19 publications that you routinely receive?
20 as the '96 was, probably around $10,000. 20 A. No.
2i Q. And had you placed your name on a waiting list 21 . Do you belong to any Intemet or ¢-mail
22 to obtain that motorcycle? 22 communication groups of any type like chat rooms, that type
23 A. Yes, [ did. 23 of stuff?
24 Q. Did you have to put any money down to get on 24 A. I belong to -- well the CMA has a -- it's not
25 that one? . 25 achat room. It's just an e-mail address. All the members
Page 14 . Page 16
] A. No moncy down I have e-mail addresses, and then when you send out e-mail
2 Q. De you know if the price you paid for the '97 2 like they're -- like when they're having their meetings or
3 Sportster was above MSRP? 3 whatever, then they send it out on e-mail. That's the only
4 A. Yes, it was. 4 one as far as motorcycle groups.
5 Q. Do you know by how much it was above MSRP? 5 Q. All right. Do you know anyone in the
6 A. No, I'm not sure. 6 motorcycle business, someone that works for a motorcycle
7 Q. Do you still have that motorcycle? 7 dealer or involved in the motorcycle business in any way?
8 A. No. I traded that in when | bought the one 8 A. Huh-huh, no. -—
9 from Twin City Harley. 9 Q. Let me ask you about your experience with Twin
10 Q. And you said you owned three Harley-Davidsons? |10 - Cities Harley-Davidson. Okgy?
i A. Yeah. That was my second one, ihe '97. i A. Okay.
12 Q. The third one was the one you obtained from 12 Q. Do you know any of the owners or employees of
13 Twin City Harley? . 13 Twin City Harley-Davidson?
14 A. Yes. 14 A. .Just when I met Kevin when ] bought my
15 Q.. Do you belong to any motorcycle or _ 15 motorcycle.
16 Harley-Davidson-related clubs, groups, or assoclanons? 116 Q. You didn't know anybody b&re that?
17 A. I belong to the HOG chapter. I don't belong 17 A. No, I didn't,
12 to any chapter. I'm a member of the HOG group. 18 Q. How did you leam about Twin City
19 Q. When did you become a member of HOG? 19 Harley-Davidson?
20 A. When I bought my first motorcycle, they 20 A. It was just the ciosest deaiership to my
21 automatically signed you up and paid your first-year 21 house, so I just went out there to look at their
22 membership. 22 motorcycles.
23 Q. And you retained a membership ever since? 23 Q. Just strictly due to location?
24 A. Yes, I have. 24 A. Yes.
25 Q. And as part of that, do you receive any 25 Q. You previously had a relationship with
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Page 17 Page 19
1 St. Paul tlarlcy-Davidson? 1 A. Yes, my son. My son-in-law.
2 A. When | bought my '97, yes. 2 Q. What's your son's name”
3 Q. s there a reason why you didn't go back 3 A. Curtis.
4 there? 4 Q. Where docs he live?
5 A. Because | had -- this was my first motorcycle 5 A. Maple Grove.
6 that I signed for was a '95, and I had a four-year wait for 6 Q. Tell me about your son-in-law. What's his
7 1t, three and a half, whatever. 7 name?
8 Q. Okay. When you first put your name on the 8 A. Mike Buesgens.
9 waiting list at Twin City Harley-Davidson, which was this 9 Q. How did you spell that?
10 August of '95, what was your understanding of the market 10 A. B-U-E-S-G-E-N-S.
11 for Harley-Davidsons at that time? i Q. Where does he live?
12 A. As far as what? As far as price-wise? 12 A. Crystal.
13 Q. Anything you want to tell me. What did you 13 Q. Do you know where they obtained their
14 know about the market? 14 Harley-Davidsons from?
15 A. Well, I found out there was a waiting list. 15 A. Mike bought his first from a dealer in lowa, |
16 They were -- you had to back order them, whatever. Prices |16 believe.
17 were pretty much higher than all other motorcycles in the 17 Q. How about -- had he had more than one Harley?
18 same classification. 18 A. Idon't know. I guess they had a lot of
19 Q. Before you contacted Twin City 19 motorcycles when they were younger, but I don't know what
20 Harley-Davidson, had you done any price shopping or price | 20 kind they had. ’
21 comparison at that time? 21 Q. What about your son Curtis?
22 A. No. First dealer [ went to. 22 A. He never had any motorcycles before -- he
23 Q. At that time you already owned -- 23 never had any Harleys before.
24 A. No, I didn't. 24 Q. He had a Harley when you first started looking
25 Q. You purchased your one from Delano after you 25 into buying a Harley, though. Correct?
Page 18 Page 20
I got on the Twin City Harley waiting list? 1 A. Yes.
2 A. Yes. 2 Q. Do you know where he had obtained his Harley
3 Q. And you hadn’t done any price shopping or 3 from?
4 comparison bhefore you approached Twin City Harley-Davidson? 4 A. He bought it from a private party.
5 A. No. sir. S (At this time Daniel M. Lund Deposition
6 Q. I'm not tatking strictly about other 6 Exhibit Number | was marked for identification
7 dealerships. 1'm talking about any independent research 7 by the Court Reporter.)
8 you did on the Internet, reading publications, magazines, 8 Q. Mr. Lund, 1Want to show you what's been
9 checking classified ads, anything like that. 9 marked as Deposition Exhibit Number 1. Do you recognize
10 A. 1don't believe so, no. 10 that? ) . S
11 Q. What kind of motorcycle were you interested in 11 A. It looks like the pufchase agreement, or
12 when you first approached Twin City Harley-Davidson? 12 whatever you want to call it, that 1 signed, yes.
13 A. 1had no idea what kind 1 wanted to purchase 13 Q. And it's dated August 31st; 19957
14 really. 14 A Yes. - o
15 Q. This was your first == 15 Q. Would that date :ﬁct the date that you
16 A. It was my first. 16 placed your refundable depd&it down, to place your name on
17 Q. --kind of foray into the Harley world? 17 the waiting list? . '
18 A. Into the Harley-Davidson motorcycle world, 18 A. Yes.
19 yes. 19 Q. s that your signature at the hottom of this
20 Q. Do you remember who you first dealt with at 20 document?
21 Twin City Harley-Davidson? 21 A. Yes. ,
22 A. 'mnot surc. | think [ alked to all the 22 Q. Now, did you have an opportunity to review and
23 difterent salesmen that were there. 23 read this document hefore you signed it?
24 Q. Did you know anyone at that time who owned a 24 A. Yes, [ helieve [ did.
25 Harley-Davidson® 25 Q. Nobody prevented you from reading this
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Page 21 Page 23
1 document in any way? I placed your deposit down?
2 A. No. 2 A Well, when T put the deposit down, 1 just ook
3 Q. Specilically U want to cali your attention to 3 for granted that he said it was going 1o be MSRP price
4 the writing at the hottom there just above your stgnature, 4 whenever it comes in. He didn’t know when it was going to
5 Did you have an apportunity to read that before you signed 5 come in, whether it was going to be a '97, '98, or later.
6 Y 6 He said it could he '98 or whatever. So he said whatever
7 A Yes 7 the MSRP price is when that comes in, that's what you'll
8 Q. Did you rcad where it says that this doces not & pay. | said that's finc. [ understand that.
9 guarantee price? 9 Q. Here is what 1 want to know, though, is when
10 A, Yes, T understood that would not guarantee 10 did he tell you that? Is it possible he told you that a
11 that T would be getting it at the "985 MSRP price. 11 couple weeks fater when you were in the store?
12 Q. Let me ask you about all your contacts with 12 A. No. He told me at the time 1 put my $500
13 Twin City Harley-Davidson. Okay? | want to do this 13 down.
14 chronologically. 14 Q. But you had made the decision to put your $500
15 How many times did you visit Twin City 15 down before you were even told anything about price?
16 Harley-Davidson before you put your money down to get on |16 A. No, because that's what | agreed on. |
17 the waiting list? 17 wouldn't have given him the $500 if he would have told me
18 A. 1'mnot really sure. 1 don't remember. 18 it's going to be higher than the MSRP price. I would have
19 Q. Was it more than once? 19 said forget it. I'll go buy it the market, shop someplace
20 A. It probably was. 20 else.
21 Q. Do you remember who you dealt with on those 21 Q. At what point did this topic of price come up?
22 occasions? 22 A. Before 1 put the $500 down.
23 A. Most of the time | just want in there and just 23 Q. I want your best --
24 looked at them. I looked at the different ones. 24 A. | mean, why would you want to put some money
25 Q. LEventually did you have any discussions with 25 down on something you don’t know what you're going to pay
Page 22 Page 24
1 anybody at Twin City Harley-Davidson ahout the price? 1 forit. Right?
2 A. No, because all the ones that were there were 2 Q. [understand that completely. but [ want to
3 marked the price and { had the brochure and [ knew what the | 3 know your best recollection verbatim of what was said and
4 pricing brochures were for new ones. 4 how it caine about.
5 Q. So you never had any discussions with anybody 5 A. Ihad the brochure. I got the brochure from
6 about price? 6 Twin City Harley-Davidson, and the Msre price and the model
7 A. No. 7 that | wanted to buy was listed in there. And the salesinan
8 Q. What did you understand the price for your 8 says whatever this MSRP price is, when this motorcycle
9 motorcycle would be? 9 cornes in, that's what you will pay. ‘And I said 1
10 A. The MSRP in the brochure. 10 understand that. And [ said, Well, how much does it
1 Q. Had anyone ever told you that this would be 11 increase per year? And he says, Well, it might go up 1
12 the price of your motorcycle? 12 percent or 2 percent or whatever. Hc said there will be a
13 A. Yes, the salesman actually did. 13 slight increase. I said that [ undasmd that because 1
14 Q. Who was that? 14 had looked at brochures before, and they were lower prices
15 A. Dick Greeman, I think his name was, 15 than the '95s were. So I said I will just pgy the Msre
16 G-R-E-E-M-A-N, | believe. 16 price whatever it is when it comes in. ‘{ -
17 Q. When did Mr. Greeman tell you this? 17 Q. And this was Dick Greeman that told you this?
18 A. When I gave my $500. 18 A. Yes. ,
19 Q. Was that the first time anybody at Twin City 19 Q. You mentioned brochures that you were relying
20 Harley-Davidson had ever told you anything about the price? [20 on and that you observed. What were those?
21 A. [It's the only time I ever asked, I believe. 21 A. The brocbures that Harley-Davidson puts out
22 Q. When did you ask him about the price? After 22 to all the dealers.
23 you had placed your deposit down? 23 Q. And what did those brochures say?
24 A. 1 don't remember if it was before or after. 24 A. The brochures had the picture of all the
25 Q. It's possible it was sometime after you had 25 motorcycles. the models, and it's got the MsRre price, what
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Vit as if you want sohd color, two tone, t's all listed 1 the fact that you would get this bike at mske
2 right in the brochure. 2 A. No, 1 just went by this (indicating).
3 Q. Okay. And just to make sure we're clear, did 3 Q. Other than that statement that you've old me
4 you ask Mr. Greeman about the price, or did he just 4 about that Mr. Greeman made. is that the only thing you've
5 volunteer this information to you? S relied on to support your claim that you were going o gt
6 A. It was in a brochure. It's all in the 6 this bike at MSRP?
7 brochure. That's how 1 knew what the price was going to 7 A, Yes.
8 bhe. 8 Q. So there weren't any other price lists or
9 Q. But bhefore you signed this document and put 9 written material that you relied on suggesting that you
10 your $500 down, did you ask him about the pricc? 10 would get this bike at MSRpP?
11 A. No. 1just said -- he just said it was going i A. No.
12 to be the MSRP price. That's all I went by. 12 Q. After you put your name on the waiting list.
13 Q. And he told you this before you signed this? 13 were there any other subseguent communications you had with i
14 A. Yes. 14 any representatives of Twin City Harley-Davidson about the ‘
15 Q. Okay. Do you understand the difference 15 price of your motorcycic?
16 between market price and MSRP? 16 A. What do you mean after 1 -- right afier?
17 A. Well, Msrr is the one that comes from the 17 Q. Atany time after.
18 factory, I understand. Market price, [ suppose that would 18 A. Idon't helieve so.
19 be whatever you can get for it. 19 Q). He told you supposedly that you'd get it at
20 Q. Did you understand that at that time the 20 MSRP? : ‘
21 market price was actually above MSRP? 21 A. Yes. :
22 A. I didn't even check those. I'm not sure. 22 Q. You had given him your $500. signed this
23 Q. Were there any witnesses to Mr. Greeman's 23 document. After that point. was there any cver any
24 statements about the price? Were you accompanied by 24 communications between you and Twin City Harley-Davidson
25 anybody at that time? 25 about the price of your motorcycle?
Page 26 Page 28
! A. T don't remember. | don't remember. It could 1 A. No.
2 have been with my son, or it could have been with my wife 2 Q. You were never told again by anybody at Twin !
3 could have been there too. I'm not sure. 3 City Harley-Davidson that you would get this motorcycle at
4 Q. Have you ever had any discussions with them 4 MSRP?
5 about this topic? 5 A. That I would get it at that price”? No, |
6 A. My wile or my son or something? 6 never talked to anybody about it.
7 Q. Yes 7 Q. Okay. Now, eventually while your name was
8 A. No. 8 still on this waiting fiSt, you went and purchased
9 Q. Did you understand that the deposit you were 9 motorcycles elsewhere. Correct?
10 placing down was fully refundable? 10 A. '97, yes. Well I actually purchased them
1 A. Yes. 11 both after that.
12 Q. Do’ you know, were thcne any, besides people 12 Q. What caused you to do that? You just wanted
13 aooompanymg you, were thcrc any witnesses, meaning other {13 a motorcycle sooner than it was gomg to be available at
14 employees or representatives ‘of Twin City Harlcy-Davndson 14 Twin City? -
15 that may have overheard Mr, Grecman s statemcnts about 15  A. Right
16 price? 16 Q. Was Delano the ﬁ&nt‘her dealer you went to?
17 A. Tdon't know. I'm not sure. 17 A. No, I didn't even have my name on that list at
18 Q. But you don't remember if there was anybody 18 Delano. That was my daughter's.
19 there or not? 19 Q. Oh, that's right. When you purchased the
20 A. Well, their office then at that time was right 20 motorcycle from Delano, did you have any discussions with
21 out kind of in the open. [ mean, there was other desks 21 anybody there at the time about MSRP?
22 around, other salesmen, other people walking around. | 22 A. No, because I was buying my daughter's. It
23 don't know if anybody overheard what I was talking about or |23 was my daughter's motorcycle, and 1 was just buying her
24 not, : 24 motorcycle, whatever the price was. :
25 Q. Did you ever ask Mr. Greeman to put in writing 25 Q. So you weren't even interested at that point
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I what the MSRP was? | A, Yes
2 A, Oh, yes, | was. 2 Q. From the time you put your name on the waiting
3 Q. Butif it was over MSRP - 3 List unti] the time you were notified your hike was
4 A Well, il it was way over, | would not have 4 available, did you have any contact with Twin City
5 bhought it, no. [ wouldn't have hought it 5 Harley-Davidson, call to inquire ahout the status of your
6 Q. And uttimately you had your name on the 6 motoreycle?
7 waiting list at -- what was the other dealership? 7 A, When [ used to stop in and get parts or
8 A. St Paul Tarley-Davidson. 8 something, 1 would check and see il my name was on the hist
9 Q. What was your agreement with St Paul Harley 9 and how much longer it was going 10 be, and they'd give me
10 about the price of your motorcycele? 10 kind of an approximate of when they thought it would come
1 A. There was really no -- all they told you was I i
12 you're on the waiting list. When the motoreycle comes in, (2 Q. When you would visit the store to inquire, did
13 they'll call you. 13 you cver sit down and meet with any of the salespeople?
14 Q. Did you ask them at all about whether it would 14 A. No. Why would 1?
15 be made available at Msre? 15 Q. Did you ever have any reason to go into any ol
16 A. No. I just took for granted that it would be. 16 the sales people's offices?
17 Q. So when you put your name on the waiting list 17 A. No.
18 at St. Paul Harley, you just assumed that that would be 18 Q. How often do you think you went into Twin City
19 made available at MSRP as well? 19 Harley-Davidson to inquire about the status of your
20 A. Right. 20 motorcycle?
21 Q. Okay. And that hike became available to you 21 A. How many times?
22 before the bike was ready at Twin City Harley-Davidson. 22 Q. Yes.
23 Correct? 23 A. When [ went and got service on my '96 or my
24 A. Right, 24 '97, and most of those times I didn't even ask then either.
25 Q. And that hike was made available to you at 25 Sometimes | would and sometimes | wouldn't.
Page 30 Page 32
I above MSRP. Correct? 1 Q. Okay. v
2 A. | believe it was probably slightly. 2 A. Because they already had told me, if [ had
3 Q. Do you remember how much? 3 been in there a month before or a week before, they said it
4 A. I'm not sure, no. 1 don't remember. 4 was going to be another year and a half, two years. I'd
5 Q. Did you complain to anybody about that at 5 just say, well, fine. There was no sense checking until
6 St Paul Harley? 6 two years is up.
7 A. No. 7 Q. How frequently did you have your motorcycle
8 Q. Why didn't you complain about it? 8 serviced? ' -—
9 A. Because it felt like a fair price. 9 A. Whatever the maintenance is required on them.
10 Q. But don't I understand your testimony to mean 10 Q. Can you give me an estimate of how often that
11 you thought you had an agreement that it would be made 11 was? ' ' '
12 available at MSRP? 12 A. They went by the mileage. They went like 500
13 A. Well, I'm not even sure the price I paid. 1 13 miles, 1,000 miles, 2,000 miles, 2500. And I'd take my
14 may have paid MSRP price. I'm not really sure. I don't 14 motorcycle to Twin City Harley. . - .
15 remember at this time, because they write it down, and then |15 Q. Did you ever get it serviced gt anywhere other
16 they write the taxes and the license and registration, 16 than Twin-City Harley? i '
17 whatever, and it was just a certain amount, and that's what |17 A. Well, my '97, I got that mostly serviced at
18 1 paid. 18 St. Paul Harley because that's where I bought it. My '96,
19 Q. Now, eventually your motorcycle at Twin City 19 T had that done at Twin City Harley.
20 Harley-Davidson became available. Correct? 20 Q. Okay. Did you have reason to stop by there
21 A. You mean how soon after? 21 other than when you were having your motorcycle serviced
22 Q. Just eventually it became available. 22 there?
23 A. Eventually, yes, it did. 23 A. If { was going to purchase some material or
24 Q. Were you notificd by somebody at Twin City 24  whatever, some parts or whatever, yes.
25 Harley-Davidson that your hike was ready? 25 Q. When did you first learn that your motorcycle
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I at Twin City Harley-Davidson was not going to be madc 1 conversations with anybody clsc at Twin City
2 available to you at Msre? 2 Harley-Davidson when you picked up your motoreyele?
3 A. When I came down to -- when I saw what was 3 A. Actually. before I picked it up. we went into
4 marked on the slip. 4 Kevin's office before 1 actually agroed -- betore |
5 (At this time Daniel M. Lund Deposition S actually agreed to the bottom line price. In lact, when |
6 Exhibit Number 2 was marked for identification 6 saw this, this $7500. or whatever it was that he gave me
7 by the Court Reporter.) 7 for the trade-in on my bike. my '97. that wasn't even on
8 Q. Mr. Lund, I want to show you what's been 8 there then. All T had was this price up here (indicating).
9 marked as Deposition Exhibit Number 2. Do you recognize 9 And at that time [ wasn't even going 10 trade my bike in.
t0 that document? 10 I had no idea that I was going 1o tradc it in originally.
i1 A. Yeal, it looks like the one I signed, yes. 11 That was kind of a last-minute deal. which | still was
12 Q. Can you tell me what that is? 12 unhappy about.
13 A. Tjust call themn a contract or a purchase 13 Q. Why don't you tell me in your own words what
14 agreement or whatever. 14 happened that day when you went to pick up your motoreycle.
15 Q. Does this document reflect your purchase of a 15 [ want to know the best you can remember any discussions.
16 Harley-Davidson from Twin City Harley-Davidson in March of 16 A. My daughter went with me, I know that, because
17 '99? 17 she says if they're going to be charging you wore than the
18 A. Yes. 18 MsRe price, she wants to know why. whatever,
19 Q. And docs this document accurately reflect the 19 Q. Let me back up.
20 price that you paid for that motorcycle? 20 A. And how they've been treating you. whatevir.,
21 A. The bottom line price? 21 Q. Let me back up. So you knew that you were
22 Q. Yes. 22 going to be charged more than MSRP before you went to pick
23 A. I'm trying to see where that is. Yeah, yes, 23 up your motorcycle?
24 that's it 24 A. Yes. I believe 1 did, yes.
25 Q. And when you received this document, was that 25 Q. 1 thought this was the tirst time you had
Page 34 Page 36
I the first time you realized that you were not going to 1 learned about it. ['m just trying to remember when you
2 receive the bike at MSRP? 2 first learned that you were going to he charged more than
3 A. Yes. 3 MSRP.
4 Q. Had you inquired about the price at all when 4 A. First | was called [ think in the fall about |
5 they called to let you know that your bike was available? S had to come down and pick out the color, decide on what
6 A. What was that? Repeat that, 6 color I wanted, because as you notice, when | signed it, it
7 Q. When you were first notified that your bike 7 was no color. 1 didn't pick out any colors.
8 was going to be available to you, did you inquire about the 8 So then he called me in the fall. 1 don't
9 price at that time? 9 remember when exactly, and he said your bike should be
10 A. Ldon't believe so. 10 coming in soon. You have to come down and pick out the
1 Q. And who did'you deal with -- let me first back 11 color"you want so when that color comes in, that will be
12 up and ask, Is that your signature on the document? 12 your bike. So then I went down there and picked out the
13 A. Yes. o . 13 colors. And at that time I asked him -~ he thought it was
14 Q. And did you have an opportunity to read and 14 going to be coming in like the first of the year or ma
15 review this document before you signed it? =~ 15 in December. o
16 A Yes o 16 And so then I kind F mentioned about the
17 Q. And you took advantage of that opportunity? 17 price of what it would be and whether I could trade my
18 A. Yes. ) ' 18 Sportster and so forth on it. And he said you'd be better
19 Q. Mr. Greeman's name is on here. Is that who 19 off to sell your Sportster outright. You'd get a better
20 you dealt with when you picked up your motorcycle? 20 price for it. So I said I'll think about that.
21 A. Yes. 21 So then [ just was waiting for him to call me,
22 Q. Did you deal with anybody else when you picked 22 which was in the spring. It wasn't until spring that [ got
23 up your motorcycle? 23 called that my bike was in. Then 1 think when they called
24 A. No. 24 me on the phone said your bhike was in to go pick it up, [
25 Q. Did you have any communications or 25 had to know how much I was going to have Lo take out of the
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1 credit union to borrow, whatever. Then 1 think 1 asked him 1 my daughter in there, and he says -- 1 says, well, how
2 then what the price was. And he told me what it was, and | 2 about if 1 trade my '97 in? He said we don't even want
3 said, well, that's a lot higher than Msge price. And he 3 your '97. We have all the Sportsters we want. We don't
4 said, well, that's the price. Do you want it or do you 4 cven want it | said, Well, funny, when | onginally
5 don't want it? And I said let me think about it. And | S purchased this, 1 asked you if I had another motoreycele
6 didn't go right down that day and purchase the bike. 6 that | could trade, you would take the trade-in on it. Now
7 Q. How did you know what the MSRP price was at 7 you don't even want my motoreycle. Now you don't want to
& that time? 8 take a trade-in. All you want to do is charge me this
9 A. Because [ had a brand new brochure. Every 9 extra price over and above MSRP. 1 said | think that's
10 year | get a brochure on the bikes that come out. When | 10 really bad.
11 got my '97, I had a '97 brochurc. When the '98 came out, I |11 All you ever get as answers [or my guestions
12 had '98 hrochure. And [ had a brochure on the '99s. 12 s, If you don't want i, we'll give your $500 back. We'l!
13 Q. Who called you on the phone that time? 13 sell it to somebody else. They don't want to deal with
14 A. I 'believe it was Dick Greeman. 14 you. So that's what | said, Well, let me talk to the
15 Q. And when you told him that wasn't MSRP, did 15 manager. He said, Okay, we'll go get Kevin,
16 you tell him -- 16 So we went in to Kevin's whatever -- { don't
17 A. | said, Why is the price so high? That's way 17 know if that was his office, some back room there
18 over MSRP price. 18 someplace. And we sat and haggled there for, I don't know,
19 Q. What did he say? 19 a half-hour or an hour about the price. And | called other
20 A. That's what he said. He says, If you don't 20 dealers, and I knew what they were selling over MSRP. And
21 want it, then we'll sell it to somebody else. He said you 21 their price was ridiculous. He said, Well, everyone has
22 can come down and get your $500. 22 their own price. They can sell what they want to.
23 Q. What did you tell Mr. Greeman? 23 Q. Let me back up. You were aware that all the
24 A. | said let me think about it. 24 other dealers were also selling over MsR?
25 Q. Anything else? Did you tell him anything 25 A. At that model, yes, they werc, yes.
Page 38 Page 40
1 other than that? 1 Q. And [ want to make sure we'rc clear here.
2 A. At that time, | don't think I did. 2 Were you just upset that you thought you were paying too
3 Q. Okay. What happened next? 3 much for this motorcycle?
4 A. Well, I don't remember how many days it was 4 A. Yes, too much over MSRP, yes.
5 that | went down. Then my daughter, I told my daughter 5 Q. Was there any discussions at that point about
6 about that because she bought all her bikes down in Iowa 6 what had or had not been promised to you?
7 and she knew what the prices of the bikes were. And she 7 A. Well, yes. [ just understood that [ was going
8 said that's ridiculous that you're paying that amount of 8 to pay MSRP when it came in. Fhat's all | planned on
9 money, especially after you've been doing all your business | 9 paying. That's why I was shocked when it was way above it.
10 with them. She said when you bought, you retired. You 10 Q. Again, was that just what you understood, or
11 didn't have much money. They told you it was going to be |11 had that actually been promised to you?
12 MSRre. and I didn't want to even buy that much expensive 12 A. Itold you. Dick Greeman, that's what he
13 bike at that time. And she says I think that's a hardship 13 said. I went by what his word was.
14 on you. Idon't think that's right, and I'm going to go 14 Q. Was that brought up at all as part of your
15 down there and talk to them. She said I can talk to Kevin. |15 conversations with Mr. Kuelbs?
16 I'll talk to him. She said she didn't know anything about 16 A. Yes, it was. 1
17 Dick Greeman, but she said I can talk to Kevin. 17 Q. What was said?
18 So I don't know. Maybe she knew him before. 18 A. Isaid I thought I was supposed to be paying
19 Idon't know. But anyway, so then she went down there with {19 this MSRP price, what the brochure says. Why is it so
20 me when we decided to go down there to get it. And then - |20 high? He said our markup, we can charge whatever we want.
2] that was when we decided to, after we talked in Kevin's 21 If you don't want to buy it, we'll sell it to somebody
22 office for [ don't know how long, we got kind of hot and 22 else. And I said, Well, then I've got to wait another four
23 heavy. 23 years for another bike. That don't seem right.
24 And when [ talked to Dick Greeman at first, 24 Q. What Mr. Greeman part of that conversation?
25 the way it actually came out when | went in his office with |25 A. Yes, he was.
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i Q. Did Mr. Greeman indicate one way or the other ! Q. The one you got from Twin City
2 whether he had told you you could get the bike at MSRP? 2 Harley-Davidson?
3 A. No, ['m surc he wouldn't be able to say that 3 A Yes.
4 1n front of the manager, the owner. 4 Q. Have you made any attempts to sell that
5 Q. Did he say anything about that subject” 5 motorcycle?
6 A. No. Hc didn't really say much of anything. 0 A. No.
7 He just said, whatever Kevin asked him, then he'd give him 7 Q. Have you had any offers Irom anybody to
8 an answer. 8 purchase that motorcycle from you?
9 Q. Did Kevin ask him if he had promised you the 9 A. No.
10 bike at MSRP? 10 Q. And when you got that -- ultimately purchased
il A. Did Kevin ask him? 11 that motorcycle from Twin City Harley-Davidson, you had
12 Q. Yes. 12 called around to see if you could get that motorcycle at a
13 A. T don't believe so. 13 better price anywhere else?
14 Q. Did you ultimately reach an agreement with 14 A. Not after I bought it, no.
15 Twin City Harley-Davidson to purchase the motorcycle? 15 Q. But before you bought it?
16 A. Yes, after our discussion. 16 A. Oh, yeah, I told you I did that. I called
17 Q. So you negotiated a price that day that you 17 St. Paul Harley. [ called Delano, ones that 1 dealt with
18 were comfortable with? 18 before.
19 A. Not really. But it was -- 1 didn't want to 19 Q. Now, Mr. Lund, you're claiming that you're
20 wait any more time. | wanted a motorcycle. I was getting J20 entitled to damages from Twin City Harley-Davidson.
21 tired of waiting three and a half years. 21 Correct?
22 Q. Did they offer to do anything te accommodate 22 A. [ believe so, yes.
23 you? 23 Q. What do you claim you're entitled to receive
24 A. As far ax -~ well, he took my motorcycle 24 from Twin City Harley-Davidson?
25 f{ially on tradc after a lot of hassling around. First he 25 A. [ think the amount of money that was over the
Page 42 Page 44
I didn't want to take it on trade, according to Dick Greeman, 1 MSRP price.
2 and then Kevin said, Well, what did we get for that one 2 Q. Do you know what that amount was?
3 last week? or whenever we sold one. Well, we got so much 3 A. 1 think it was like $1400 or something like
4 for it, whatever it was. Well, about how about we give him 4 that.
5 this much? And [ said, Well, I'm not taking some S Q. Are claiming anything else from Twin City
6 ridiculous price he said, like $6500 on a $10,000 6 Harley-Davidson?
7 motorcycle they sell it for. I said I'm not taking that. 7 A. No.
8 He finally came up to $7500, and then he said 8 Q. Did you have any other communications or
9- I'll throw you in a $250 gift certificate. So I thought 9 conversations with any representatives of Twin City
10 I'm saving a little money on the sales tax because now 10 Harley-Davidson about the price of your motbrqycle that we
11 that's a trade-in and that cuts down on the original price 11 haven't talked about here today”
12 of the motorcycle, so I'd pay less sales tax, so I thought 12 A. Have I what?
13 I'd be saving money there, but it wasn't as much a [ wanted |13 Q. Have you had any other conversations or
14 to save, hut I wasn't going to take any more money out of 14 communications with any representatives of Twin City =~
15 my annuity. ' 15 Harley-Davidson about thegprice of your motorcycle that we
16 Q. But there was no requirement that you trade in 16 haven't talked about here x?-y‘.’ T
17 your motorcycle that day, was there? 17 A. No. ' '
18 A. No. 18 MR. KEVIN KUELBS: I'm going to take a
19 Q. You still could have sold it yourself? 19 break.
20 A, Yes, 20 MR. LAFEBER: 1 just have about five or
21 Q. And this saved you the hassle of having to do 21 ten more minutes, Mr. Lund. Let me just take a quick
22 that? 22 break.
23 A. Truc. 23 THE WITNESS: Thank you.
24 Q. Do you still have that motorcycle? 24 (At this time a briefl recess was taken.)
25 A. The '97? 25 BY MR. LAFEBER:
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l Q. Mr. Lund. I asked you some questions ahout I themselves. All he wanted me to know that anytime | wanted
2 your negotiations for the linal price you paid on the 2 1o, I could get my $500 and my name would be taken of (he
3 motoreyele from Twin City [arley-Davidson, and in fact 1 3 list. That's what | understood it to be.
4 think you testified that you had in fact called around to 4 Q. Did you ever ask anyone to put the
5 other dealers 1o see what type of price you could get on a 5 representations concerning the MSRP in writing?
6 comparahlc motorcycle: 1s that truc? 6 A. No. | just took it for what this here says on
7 A Yes 7 here. That's what [ just took it for.
8 Q. And when you were negoliating the price for 8 Q. That says that there's no guarantee of price.
9 this motorcycle, were you negotinting of f of a price you 9 A. No guaranty of price as far as of the MSRp
10 had been quoted hy the Delano dealership? 10 price because we know it's going to increase every year.
i A. Was | quoting a price? i Q. But this doesn't say anything about MSRe.
12 Q. Negotiating off of a price you had been quoted 12 A. That's what [ take for granted that it's
13 by the Delano dealership. 13 supposed to mean. When I sign something like that, that's
14 A, Tjust said that Why are they selling for $800 14 what I figure it is. If you buy a car, you buy a car at
15 and why arc you selling for $1400 more? And all I got was, |15 whatever the price is that you're paying for the car, which
16 Well, they're selling for what they think they can get for 16 would be MSRP price.
17 it, and we're selling for what we think we can get for it. 17 Q. Mr. Lund, are you aware there was a class
18 Q. But ultimately as part of your negotiations, 18 action lawsuit brought against Twin City Harley-Davidson?
19 were you trying to get as close to that Delano price as you 19 A. Yes.
20 could? 20 Q. When did you first become aware of this class
21 A. | was probably trying to get as close as | 21 actioh lawsuit?
22. could to MSRP price. | wasn't saying that I was happy with {22 A. lbelieve when 1 got a letter (rom them saying
23 Delano's price. | wasn't happy with any of the dealer's 23 there was a class action lawsuit.
24 prices. [ think they all charged too much, 24 Q. Do you remember when that was?
25 Q. Wilen talking to Delano, were there any 25 A. No, I don't.
Page 46 Page 48
1 coaversations about freight and setup charges? I Q. Do you remember what --
2 A. 'm not sure if that was mentioned in it or 2 A. It was quite a while ago.
3 not. 3 Q. Did you read that notice thoroughiy”
4 Q. Are you familiar -- 4 A. Not really, no.
5 A. They just said that was their price. That 5 Q. Did you understand that you were a member of
6 included setup and whatever else. freight and setup. 6 the class?
7 Q. [ shawed you earlier what had been marked as 7 A. It says that if you don't do anything about
8 Deposition Exhibit Number 1. And do you sec on therc where 8 it, you're automatically a member of it.
9 it reads "$500 refundable deposit to get on the list™? 9 Q. You understood that you had to do something to
10 A. Where is this at? 10 get out of the class?
11 Q. (Indicating.) 11 A. Right.
12 A. Oh, written in there. Yes, okay. ; 12 Q. Did you do anything to get out of the class?
13 Q. Do you know, did you ask that that be written 13 A. Yes, 1did.
14 on that invoice so that it was clear that your $500 deposit 14 Q. What did you do? .
15 was refundable? » 15 A. I called the attorney that on the letter.
16 A. 1don't remember if 1 did or not. 16 Q. Which attorney did you (‘?ﬁ
17 Q. Is it possible you did? 17 A. Sisam attorneys, the office.
18 A. No, I don't really remember. 18 Q. And you verbally represented to Mr. Sisam's
19 Q. s that something you would normally do to 19 office that you wanted to opt out of the class?
20 protect yourself, ask that you get whatever promises that 20 A. No, I don't -- no, I didn't. In fact, no,
21 were made to you put in writing? 21 I'll take that back. I didn't -- when I got the letter, 1
22 A. 1guess [ would probably think as far as the 22 actually didn't do -- I was just going to say forget it,
23 receipt goes. | suppose. but then you got your check, too, 23 just go whatever the letter says. That was my original
24 that you put it down. Tdon't think I told them to put 24 deal.
25 this down there. | think they wrote that down there 25 Q. You clected to take whatever deal the class
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I members were going o receive? ! A. It was after this onc right now?  No, it
2 A. Right 2 wasn't after that. It had to be before that. Otherwise |
3 Q. Do you understand that that prevents you from 3 wasn't have been in the lawsuit,
4 bringing a claim now? 4 Q. Somebody informed you there was another
5 A. No, because then they, after it was -~ I never 5 lawsuit starting and that maybe you could get involved in
6 did do anything about it. I never got any discounts or 6 it?
7 anything because my reasoning was why would I want 10 go to 7 A. No, just the lawsuit that was taking place,
8 a store and give them more money just to get a discount? 8 the one where you got the discount. That's the only onc |
9 And, anyway, I didn't think the discount was that great. 9 was aware of at the time.
10 Ten percent on $2,000. and you get $200 off when they 10 Q. The class action lawsuit?
11 overcharge you $14007 I 1mean that's a pretty good -- | 11 A. Right.
12 mean, 1 would give up $200 1o get $1200 more back. That 12 Q. And you got a notice saying that you had 1o
13 would be a pretty good deal. 13 either elect to stay in that or opt out of that?
14 Q. But you didn’t do anything affirmatively to 14 A. Right.
15 opt out of the settiement? 15 Q. And you didn't take any affirmative steps to
16 A. Not at that time, no. 16 opt out of that lawsuit. Correct?
17 Q. Have you ever taken any steps to opt out of 17 A. (Indicating in the Negative.) Not at that
I8 the settlement? I8 time, no. "
19 A. Yes. [ did. That's why I got into this. 19 Q. What did you ever do -- did you ever
20 Q. What did you do? 20 affirmatively tell somebody that you wanted tor opt out of
21 A. Because some of the ones that were on the list ‘121 that lawsuit? ‘
22 called me and wanted to know because they knew I bought a 22 A. When [ called the lawyer.
23 motorcycle there, and they say you can get on this list, so 23 Q. And I want to know as best you can recall when
24 that's when [ called the lawyer. And he said we'll see if 24 that was. When did you call the lawyer?
25 we can get you on the list, and | got on the list before 25 A. Well, I think -- if 1 remember right, |
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1 the lawsuit was taking place. 1 believe the -- you had to take this discount deal at Twin
2 Q. You wanted to get on what list? 2 City Harley hefore May Lst, I believe, and 1 never got a
3 A. The list for the lawsuit, 3 letter stating that [ was entitled to do that. [ had been
4 Q. The present lawsuit that you're a plaintiff 4 in the store many times before that, and [ could have used
5 in? S it every time I went for service on my bike. I could have
6 A. Yes. 6 used that discount for that, or whatever, whatever the
7 Q. Did anyone explain to you that because you 7 discount was for. I'm not even sure what it was all for.
8 failed to opt out of the class action, you couldn't partake 8 I heard it was just fdtertain things. You couldn't get
9 in this lawsuit? 9 for everything anyway. [ don't know. I'm not sure what it
10 A. No, because they said they had the opportunity 10 was. A
11 to do it when they entered my name in it. H Q. So you understood your time frame for either
12 Q. Entered your name in what? 12 opting out of the settlement or accepting the settlement
13 A. On this class action lawsuit with the other 13 was the time made available to take advantage of the
14 whoever is on there. 14 discount? That was your deadline for opting out of the
15 Q. Did you ever submit anything in writing to 15 settlement? Was that yousganderstanding?
16 anyone saying you did not want to be a member of the class? |16 A. No. Ihad just unmmod what the letter
17 A. 1 don't believe so. 17 said, the original letter said, that there's a class action
18 Q. And you never verbally informed anyone that 18 lawsuit against Twin City Harley, and il you don't opt out
19 you didn't want to he a member of the class? 19 of it, you're automatically in the class action lawsuit.
20 A. Just to the lawyer. 20 So then I just took and put it away. I said, Well, I'll
21 Q. Okay. Can you tell me approximately when that 21 think about that later. When I went to get the letter, it
22 was? 22 was past that date. When [ looked at the letter, 1
23 A. No. I'm not sure when it was, 23 thought, well, I guess ['m just going to have to go along
24 Q. It was after you had heard about this lawsuit 24 with it. I wasn't happy about it, but it's too late. |
25 that you're presently involved in? 25 didn't submit my letter.
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N . - 1 STATE OF MINNESOTA )
i Q. Seo you understand that it was too late for you ) S8
COUNTY OF WRIGHT )

ro

2 1o do anything about it? _
. 3 3¢ it known that { took the deposition of DANIEL M
3 A, Yes, did LUND on the 9th day of November, 2000, at Metropolitan
4 Centre, Suite 1700, 333 South Seventh Street, Minncapolis,
4 MR LAFEBER: That's afi T have. , Minacsota
5 MR. ISAACSON: | have no questions. That | was then and there a Notary Public in and for
. 6 the County of Wright, State of Minnesota, and that by
6 Mr. Lund, you have the right to read and ; Virtue thercof, { was duly authorized to administer an
oath
7 review and correct the transeript of this deposition after ) o !
] ) & That the witness before testifying was by me first
$ iU's typed up. {t would get sent to us, and you come into duly sworn to testify the whole truth und nothing hut the
=~ 9 truth relative to said cause:
9 our office, sit down and read it, sec what corrections yo
¢ u.r office, e wd read it sec what corrections you 1o That the testimony of said witness was recorded in
10 might want to make and put those down on a separate sheet Stenotype by mysell’ and transcribed into typewriting undce
11 my direction, and that the dcposmon is a true record of
11 of paper, and then we send it back to the court reporter. 0 the testimony given by the witness to the best of my
. N D £ . -t ;. 1 - . ' ¥ EVEY .
12 You also have the right to waive that right. You need not 11 “That the cost of the original transeript has been
13 do that. I'd recommend that you review it. charged to the party noticing the deposition, unlexs
14 otherwise agreed upon by Counsel, and that copies have been
pon by p
14 THE WITNESS: (')kLly made availabie to all parties at the same cost, unless
- s : 15 otherwise agreed upon by Counsel:
15 {Whereupon, at 12:58 p.m., Thursday, 16 That § am not a relative to any of the parties hereto
16 November 9, 2000, the taking of the deposition |, "or interested in the outcome of the action:
- e adi That the reading and signing of the deposition by the
17 of DANIEL M. LUND was adjourned.) 18 withess was executed 2 cudenced by the preceding page:
18 ]9 That Notice of Filing was waived. .
19 20 WITNESS MY HAND AND SEAL this day of
, 2000.
20 25— ,
21 2 .
22 23
Randall D. Herrala, RPR -
23 24 Court Reporter
24 25
25
Page 54
1 (DANIEL M. LUND)
2
3 I, DANIEL M. LUND. do hereby certify that |
4 have read the foregoing transcript of my Deposition and
5 believe the same 1o be true and correct (or except as
6 follows, noting the page and line number of the change or
7 addition desired and the reason why):
8
Pp—
9
10
11
12
13
14
15 )
16 é.'
17
18
19
20
2]
2
Dated this _ day of , 20
‘RDN)
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